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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS O'SHEA and ANNE 
DONAHUE 0' SHEA, Trustees of the 
Thomas and Anne O'Shea Trust u/dlt 
DATED NOVEMBER 2,1998; 
GRANDVIEW CREDIT, LLC, a 
California limited liability company; 
CALEB FOOTE, an individual, 
KATE LARKIN DONAHUE, an 
individual, JOHN KEVIN 
DONAHUE, an individual, and SAN 
FRANCISCO RESIDENCE CLUB, 
INC., a California Corporation; 
Plaintiffs, 
vs. 
HIGH MARK DEVELOPMENT, 
LLC, an Idaho limited liability 
company; GORDON ARA VE, 
individually and as Member of High 
Mark Development, LLC; JARED 
ARA VE, individually and as Member 
of High Mark Development, LLC; 
BENJAMIN ARA VE, individually 
and as Member of High Mark 
Development, LLC, and JOHN DOES 
I-X, 
Defendants. 
Case No. CV-08-4025 
OBJECTION TO DEFENDANTS' 
CROSS-MOTION FOR SUMMARY 
JUDGMENT I REPLY BRIEF IN 
SUPPORT OF PLAINTIFFS' 
MOTION FOR PARTIAL 
SUMMARY JUDGMENT 
OBJECTION TO DEFENDANTS' CROSS-MOTION FOR SUMMARY JUDGMENT I 
REPLY BRIEF - 1 994 
COME NOW the Plaintiffs, by and through their counsel of record, the law 
firm of Hopkins Roden Crockett Hansen & Hoopes, PLLC, Idaho Falls, Idaho, and 
submit this Objection to Defendants' Cross-Motion for Summary Judgment. 
INTRODUCTION 
Defendants cannot overcome the fact that they made several fraudulent 
statements to the Plaintiffs. At every tum, Defendants concealed the financial instability 
of The Children's Center. Even if Defendants informed the Plaintiffs that 
"consideration" existed to extinguish the provision in the Lease regarding the option to 
purchase, the facts still support Plaintiffs' position that at no time did Defendants inform 
Plaintiffs of the Center's failure to pay rent, in direct contradiction with their actual 
claims regarding rent payment. The evidence supports the Court granting Plaintiffs 
Motion for Partial Summary Judgment. Defendants' Cross-Motionfor Summary 
Judgment should be denied. 
FACTS 
Plaintiffs cite their Briefin Support of Motion for Partial Summmy 
Judgment and Statement of Facts in Support of Plaintiffs' Motion for Partial Summary 
Judgment as general responses to Defendants' Cross-Motion for Summary Judgment. In 
addition, Plaintiffs have drafted a Statement of Facts in Opposition to Defendants' Cross-
Motion for Summmy Judgment, which is filed concurrently with this Brief. 
OBJECTION TO DEFENDANTS' CROSS-MOTION FOR SUMMARY JUDGMENT / 
REPLY BRIEF - 2 995 
STANDARD OF REVIEW 
When both parties file cross-motions for summary judgment, as in the case 
at bar, the Court becomes the fact-finder and must evaluate each party's motion on its 
own merits. Intermountain Eye and Laser Centers, P.L.L. C. v. Miller, 142 Idaho 218, 
222, 127 P.3d 121 (2005); Sorensen v. St. Alphonsus Regional Medical Center, Inc., 141 
Idaho 754, 118 P.3d 86 (2005). 
ARGUMENT 
A. The facts do not support Defendants' defenses on Plaintiffs' claims of 
Breach of Contract and Breach of Good Faith and Fair Dealing. 
Defendants have failed to show why they did not breach the Agreement 
and/or the covenant of good faith and fair dealing by delivering a knowingly fraudulent 
and false Lease Estoppel Certificate ("Estoppel"). There is no dispute that the April 18, 
2007 promissory note was for rent deferral for the period of September 2006 through 
January 2007, during which time rent was unpaid. Def's Statement of Facts, ~ 55. 
Furthermore, on October 18,2007, the same day the Estoppel was signed, Jared and 
Gordon Arave signed a separate "Agreement" releasing the April 18, 2007 promissory 
note forever, leaving rent from September 2006 through January 2007 forever unpaid. 
Def's Statement of Facts, ~ 121. 
Based upon these undisputed facts, there is no question that the statements 
made in the Estoppel were secretly untruthful: 
2. The Lease . . . is the only lease or agreement 
between the undersigned and the Landlord affecting the 
Premises." 
OBJECTION TO DEFENDANTS' CROSS-MOTION FOR SUMMARY JUDGMENT / 
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3. " ... full rent is accruing under the Lease." 
4. " ... Tenant is not aware of the existence of any 
condition which . . . would constitute a default under the 
Lease on the part of Tenant .... " 
5. "All minimum monthly rent has been paid to 
the end of the current calendar month .... " 
7. "The undersigned is not in default under the 
Lease .... " 
See Armstrong Depo., Exh. 7. The rent deferral was in direct violation of the Lease 
Agreement, constituting a "default." See Lease Agreement, ~ 13 (defining "default" as 
when "Lessee fails to timely pay any installment of the Monthly Rent .... "). 
The Defendants are responsible for this knowingly inaccurate information. 
Even if, as Defendants assert, Plaintiffs requested certain Estoppel language completely 
unrelated to the payment of rent (Del's Statement of Facts, ~~ 99-102), false statements 
or omissions related to the payment of rent were what was material in this case. 
Defendants knew they were providing a fraudulent document. 
Defendants' defense that they never provided information about the tenant 
which "ran counter to the information in the Estoppel" is unavailing. Addendum 1 gives 
Plaintiffs the "option" ofterrninating the Agreement under certain circumstances; it does 
not limit Plaintiffs' remedies. The Agreement itself expressly does not limit Plaintiffs' 
remedies. See Agreement, p. 5 (the Agreement "shall not be considered as a waiver by 
BUYER of any other lawful right or remedy to which BUYER may be entitled."). 
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Furthermore, Ervin Constr. Co. v. Van Orden, 125 Idaho 738, 874 P.2d 549 
(Ct. App. 1992) has been misapplied. The Court in Van Orden determined that a 
contractor substantially perfonned in the construction of a home, and was therefore 
entitled to recover payment from the owners. The Court stated: "A party's material 
failure of performance has the effect of preventing the other's duty from becoming due, 
at least temporarily, and of discharging that duty when the condition can no longer 
occur." Id. at 741. Defendants have never shown a material failure ofperfonnance by 
the Plaintiffs under the Agreement and none exists. 
Defendants breached the Agreement by knowingly providing false 
information to the Plaintiffs. Their motion regarding claims for breach of contract and 
breach of good faith and fair dealing should be denied and summary judgment should be 
granted to the Plaintiffs. 
B. As Defendants are liable for both fraudulent misrepresentations and 
fraudulent concealments, their motion on these claims should be denied. 
Plaintiffs have asserted two claims of fraud in the First Amended Verified 
Complaint-misrepresentation and concealment of material facts. See Complaint, ~~ 42, 
56-57. Plaintiffs note that although a duty to speak is required in cases of fraudulent 
concealment, it is not an element of actual fraud. Defendants committed fraud by 
misrepresentation and concealment in this case. 
The standard of review on summary judgment for fraud claims is not "clear 
and convincing evidence," but only "whether the evidence is sufficient to create a triable 
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issueoffact." Clarkv. The Spokesman-Review, 144Idah0427,431 n.l, 163P.3d216 
(2007). Defendants have failed to show a triable issue of fact on the claims of fraud. 
1. Count III - Fraudulent Misrepresentation. 
Plaintiffs refer the Court to pages 7-13 of their Brief in Support of Motion 
for Partial Summmy Judgment for Plaintiffs' analysis of each element of fraud. Contrary 
to Defendants' bald assertion, Defendants did make the following highly incorrect and 
incomplete representations relating to the Center's historical performance in paying rent: 
(1) the LoopNet ad stating that "Schedule Gross Income" and "Net Operating Income" 
was $299,850.00, (2) the August 27, 2007 fax from Gordon Arave via Paul Fife stating 
that High Mark had received $324,836.00 in rent from June 2006 through July 2007, (3) 
the September 18, 2007 fax from High Mark, again showing $324,836.00 in rent from 
June 2006 through July 2007, (4) the Estoppel, stating that all rent had been paid, and (5) 
Gordon Arave also directly stated to Paul Fife that the Center "had always paid rent on 
time and he hadn't had any real problems[,]" words that were expressly conveyed to Jeff 
Needs. See Fife Deposition, p. 29, 1. 21 - p. 30, 1. 5; Needs Deposition, p. 88,1. 25 - p. 
89,1.8. Each of these representations was made by Defendants or agents of the 
Defendants, using information obtained by High Mark representatives, including Gordon 
Arave himself. 
Plaintiffs have cited to no law to the affect that the existence of an agency 
agreement between Paul Fife and High Mark could somehow preclude Paul Fife from 
also acting in an agency relationship to Gordon Arave under the law. "Agency" is the 
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relationship resulting from manifestation of consent by one to another that the other shall 
act on his behalf and subject to his control and consent. Thornton v. Budge, 74 Idaho 
103,257 P.2d 238 (1953). Agency may be real, implied, or apparent. Twin Falls 
Livestock Comm 'n Co. v. Mid-Century Ins. Co., 117 Idaho 176, 181, 786 P.2d 567 (Ct. 
App. 1989). Gordon Arave believed that Paul Fife was acting as his agent. See Gordon 
Depo., p. 76, 11. 19-23 ("He was acting as my agent through this transaction[.]"). 
Likewise, Paul Fife believed he was acting as Gordon Arave's agent. Fife Depo., p. 6, 11. 
7-10 ("Q: Did you also represent Gordon Arave? A: Correct."). Richard Armstrong was 
acting as the agent of Defendants, not only when he personally made revisions to the 
October 17,2007 Estoppel (See Armstrong Depo., p. 47, 1. 11 - p. 49, 1. 15), but also 
when he forwarded a fraudulent Estoppel to Paul Fife. See Caballero v. Wikse, 140 Idaho 
329,332, 92 P.3d 1076 (2004) (stating that the attorney is agent of the client). 
Furthermore, it is irrelevant that the Estoppel was not signed by any of the 
Defendants. It was Defendants' responsibility to deliver the Estoppel. Good faith and 
fair dealing demanded it be truthful, especially when Defendants and Defendant's agent, 
Armstrong, knew that it was not. 
Regarding justifiable reliance, "It is not a defense that the party alleging 
fraud could have ascertained the truth by conducting a more thorough investigation." 
Watson v. Weick, 141 Idaho 500, 507, 112 P.3d 788 (2005); see also Faw v. Greenwood, 
101 Idaho 387, 389, 613 P.2d 1338 (1980) (stating that the fact that the buyer "could 
have ascertained the truth by independent investigation is not a defense to [a] fraud 
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action[.]"). However, "[W]hen a purchaser is given an opportunity to conduct an 
independent investigation of the records and does so, ... he is not entitled to rely on 
alleged misrepresentations of the seller." Watson, 141 Idaho at 507. This investigation 
must be of records that would disclose the inaccuracy of the representation: 
Because the investigation must foreclose actual 
reliance upon the alleged misrepresentation, the investigation 
actually made must be of records that would disclose the 
inaccuracy of the representation. It is not a defense that the 
party alleging fraud could have ascertained the truth by 
conducting a more thorough investigation. The issue is not 
one of contributory negligence; it is whether the party relied 
upon his own investigation and judgment of records that 
accurately disclosed the relevant fact rather than upon the 
alleged misrepresentation. 
Id. (citations omitted). 
Under Idaho law, Defendants must show that the Plaintiffs actually relied 
upon their own independent investigation of records "that would disclose the inaccuracy 
of the representation." Id. Those facts do not exist in this case. Plaintiffs relied upon 
consistently fraudulent misrepresentations made by the Defendants, meant to induce 
reliance. Tom O'Shea, who acted as the principal for O'Shea Family Tmst in purchasing 
the property, reviewed and relied upon each of the fraudulent documents and statements, 
as shown in Plaintiffs' Brief in Support of Motion for Partial Summmy Judgment. In 
addition to looking to Tom O'Shea's guidance, the other individual plaintiffs were also 
heavily influenced by the fraudulent documents. Anne O'Shea reviewed the LoopNet 
listing and the Estoppel before investing. Id., p. 10, 11. 6-18; p. 86, 1. 10 - p. 87, 1. 4. 
According to Anne, "It's just the confirmation or representations that, you know, yes, this 
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is a tenant; yes, they have a lease; yes, the lease is in full force; yes, they're - you know, 
there are no defaults; yes, they're paying the rent." Id., p. 86,1. 25 - p. 87,1. 4. 
Kevin Donahue relied on "the listing infonnation, the financial information, 
[and] the Estoppel infonnation" in deciding to invest in the property. Deposition of 
Kevin Donahue, p. 46, 11. 7-15. He trusted Torn O'Shea's review and interpretation that 
the Estoppel confinned that "the tenant was not in default" and "all minimum monthly 
rent had been paid[,]" both of which were false. Id., p. 47, 1. 10 - p. 48, 1. 21. San 
Francisco Residence Club and Kate Donahue decided to invest based on review of the 
LoopNet ad (Deposition of Kate Donahue, p. 34,1. 9 - p. 35, 1. 9), and the Estoppel (p. 
50,11.15-18). 
Jack Chillemi, principal for Grandview Credit, reviewed the LoopNet ad 
(Deposition of Jack Anthony Chillemi, p. 28, 1. 20 - p. 29, 1. 5), and the faxed document 
from High Mark stating that the Center had paid all of its rent from June 2006 through 
July 2007. Id., p. 40, 1. 11 - p. 42, 1. 12. Caleb Foote reviewed the LoopNet ad and 
financial infonnation from Paul Fife containing "income statements that all rents were 
being paid on a current basis and there were no defaults." Deposition of Caleb Foote, p. 
l3, 1, 25 - p. 14,1. 5. He also reviewed the Estoppel (Id., p. 24, 11. 2-l3), and the fax 
showing rent received from June 2006 through July 2007. Id., p. 42, 11.3-16. Caleb said, 
"Looked like all rents had been paid and that the building maintenance, expenses and 
everything else had been paid." Id. 
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Plaintiffs reviewed several financial and other documents, learned about the 
tenant through representations made by Gordon Arave through Paul Fife, visited and 
personally inspected the property, and attempted to meet the tenant while on site. See 
Deposition of Thomas 0 'Shea, p. 70, L 20 - p. 72, L 4. Plaintiffs conducted a thorough 
building inspection on the property, as evidenced by the Addenda to the Purchase and 
Sale Agreement (see discussion below). All of the Plaintiffs relied on the fraudulent 
documents to decide to purchase. The law does not support Defendants' argument that 
each and every plaintiff did not have to visit the property, meet all parties involved, and 
review each and every available document in order to claim justifiable reliance. 
Regarding the balance sheet, the relevant entry showed as "Notes Payable" 
a note to "Jared and Gordon Arave" for 187,929.40, but did not state the purpose of the 
note. See Armstrong Affidavit, Exh. R. Even if Plaintiffs had received the balance sheet, 
they still would not have uncovered that rent had not been paid. Under these 
circumstances, "It is not a defense that the party alleging fraud could have ascertained the 
truth by conducting a more thorough investigation." Watson, 141 Idaho at 507. 
The law does not support judgment for Defendants on Count III. 
Furthermore, Defendants' Affidavit of Robert E. Miller is discounted by the fact that Mr. 
Miller's conclusions are in direct contradiction to Idaho law as stated in Faw v. 
Greenwood and Watson v. Weick, as stated above. Defendants' Motion should be denied 
and summary judgment should be granted to the Plaintiffs. 
2. Count IV - Fraudulent Concealment ofF act. 
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Defendants argue that absolutely no duty to speak existed as to the 
fraudulent nondisclosures of the Defendants. They claim that the Plaintiffs could have 
figured out the fraud for themselves through further investigation. Defendants cite as 
authority Walker v. Nunnenkamp, 84 Idaho 485, 373 P.2d 559 (1962), and Brown v. 
Bledsoe, 1 Idaho 746 (1879), neither of which involved a claim of fraud by 
nondisclosure. Defendants also cite Janinda v. Lanning, 87 Idaho 91,390 P.2d 826 
(1964), for its reference to Brown v. Bledsoe; however, Brown was only referenced by 
appellant counsel in Janinda and is not used as the law in that case. 87 Idaho at 96-98. 
Plaintiffs have cited current fraudulent concealment law in Sowards v. 
Rathbun, 134 Idaho 702,707,8 P.3d 1245 (2000) and Watts v. Krebs, l3l Idaho 616, 
620,962 P.2d 387 (1998) in their Brie/in Support a/Motion/or Partial Summary 
Judgment, pages 13-14. To establish fraudulent nondisclosure, there must be shown that 
(1) there was nondisclosure, (2) the Plaintiff relied upon that nondisclosure, (3) the 
Plaintiffs reliance was material to the transaction, and (4) the Plaintiff was damaged as a 
proximate result of the nondisclosure. Watts, 131 Idaho at 619. 
With regard to the element of reliance, "[f]raud may be established by 
silence where the defendant had a duty to speak. ... A duty to speak arises in situations 
where the parties do not deal on equal terms or where infonnation to be conveyed is not 
already in possession of the other party." Watts, l3l Idaho at 620. The Court in Watts 
summarized several instances in which a duty to speak may arise, which are mentioned 
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on Page 14 of Plaintiffs' Brie/in Support 0/ Motion/or Partial Summary Judgment and 
applied to the specific fraudulent nondisclosures below. 
Similar to the Defendants' argument in this case, the appellant in Watts 
("Krebs") argued that he had no duty to disclose a fact because the respondent could have 
learned that fact by further personal investigation. Id. at 621. The Court again disagreed: 
[I]n Sorenson v. Adams, 98 Idaho 708, 571 P.2d 768 
(1977), overruled on other grounds by Owen v. Boydstun, 102 
Idaho 31, 624 P.2d 413 (1981), this Court expressly 
concluded that the purchasers' failure to investigate a 
misstatement of tillable acreage made in a document given to 
them by the vendor did not negate their right to rely on the 
misstatement. The figures in the document had been prepared 
by the United States Department of Agriculture, but the 
purchasers brought an action for misrepresentation against the 
vendor. In noting that "silence, in circumstances where a 
prospective purchaser might be led to harmful conclusions, is 
a form of 'representation, '" the Court concluded that the 
vendor's failure to say anything when he gave the purchasers 
the document containing the misstatement of tillable acreage 
amounted to a misrepresentation. The fact that the purchasers 
could have checked the accuracy of the figures by visiting the 
tax assessor's office, did not negate the purchasers' right to 
rely on the figures. 
Id. (emphasis added, citations omitted). The Court in Watts held that even if Watts could 
have discovered the concealed fact by further investigation, her failure to investigate did 
not negate her right to rely on Krebs' duty to disclose all material facts. Id. (Emphasis 
added). 
Defendants in this case fraudulently concealed several things. Defendants 
had at several times told the Plaintiffs that all rent had been paid. Defendants knew that 
the truth about lack of rent payments was "not already in the possession" of the Plaintiffs, 
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and therefore they had a duty to speak. Watts, 131 Idaho at 620. Furthermore, 
disclosures of the April 18, 2007 Promissory Note and the October 18, 2007 Agreement 
were necessary to "prevent a partial or ambiguous statement of fact from becoming 
misleading." Id. Disclosures were also necessary of the November 7,2007 note, Scott 
Williams' meeting, and the failure to pay rent in Pocatello, as they had the effect of 
making "a previous representation untrue or misleading." Id. Under the circumstances, 
Defendants knew that Plaintiffs were about to rely upon several "false representation[s]" 
about the payment of rent. Id. Finally, because of the relationship between the parties in 
a commercial real estate purchase, Plaintiffs could "reasonably expect a disclosure of the 
facts[,]" especially since Defendants promised to provide an Estoppel. Id. For all of 
these reasons, there is no question that Defendants had a duty to speak and to make 
truthful disclosures. 
They failed in this duty. As stated, the balance sheet does not disclose the 
material fact that the April 18, 2007 note was for numerous months of unpaid rent. See 
Armstrong Affidavit, Exh. R. Second, Defendants argue that Paul Fife put the Plaintiffs 
on notice of the October 18,2007 Agreement when he allegedly shared with Jeff Needs 
that consideration for release of the right to purchase included release of "a note that The 
Children's Center owed Gordon." Id., Exh. J. Again, even if the Plaintiffs had learned of 
this information, Defendants still did not disclose the material fact that the released note 
was for unpaid rent. See Fife Deposition, p. 51, 1. 25 - p. 52, 1. 7 ("Q. Did you know 
what the promissory note was all about? A. Did not. Q. Did you have any indication it 
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was for nonpayment of rent or for rent deferral, so to speak? A. No, sir. Q. SO that 
wasn't communicated to Needs? A. No."). This is highly significant, considering the 
fact that on the very same day the Defendants provided the Plaintiffs with the Estoppel 
saying that all minimum monthly rent had been paid. 
Third, Defendants' argument that the November 2007 Promissory Note was 
executed so the Center could realize its business model of centralizing and consolidating 
operations is totally false. In his deposition, Matthew Smith does not refer to the 
November 2007 note as having this effect. See Armstrong Affidavit, Exh. W. 
Furthennore, the letter cited by Defendants was written two months before the November 
note. As vividly shown in emails from Armstrong to Weinpel, the real purpose of the 
November 2007 note was to defer unpaid and expected rent for the months of October 
and November, and was apparently hurried in an effort to prepare for closing: 
November 5, 2007 email: 
Can you provide me with any infonnation as to 
whether the Center will pay its rent obligation for October 
2007 for the Idaho Falls Property before November 15th? 
November 7, 2007 email: 
My client has asked me to contact you to discuss the 
option of satisfying the Center's rent obligation for October 
and November 2007 on the Idaho Falls property only through 
issuance of a promissory note. I have taken the liberty of 
drafting a note to this effect and have attached it for your 
review and comment. Understand that the note would only 
defer rent payments for October and November 2007 on the 
Idaho Falls building, and that the Center is still required to 
make timely non-deferred payments for December 2007 
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going forward, as well as remain current in its rent obligations 
on the Pocatello building. 
Armstrong Depo., Exhs. 10 & 11. As Defendants have failed to show legal support for 
their defense against fraudulent nondisclosure, their Motion as to Count IV should be 
denied and summary judgment granted to the Plaintiffs. 
3. Plaintiffs have not "assumed liability" under the Agreement. 
Defendants' reliance on paragraph 9(B) of the Agreement is unavailing. 
Paragraph 9(B) concerns inspections of the physical premises. Paragraph 9(B)(l) only 
applies when the buyer fails to tell the seller within the time period specified in the 
Agreement of disapproved items regarding condition and repair. Paragraph 9(B)(2) 
applies when the disapproved items are communicated to the seller within the appropriate 
time. When the conditions of9(B)(2) are satisfied, "[t]his will remove the BUYER'S 
inspection contingency." 
Paragraph 9(B) must be read in conjunction with Addenda 2 through 4 of 
the Agreement. In Addendum # 2, the parties agreed the Buyer would obtain a site 
inspection report, which, if returned unsatisfactory, should be grounds for "terminat[ion] 
of this Agreement and recei[pt] [of] a full refund of Earnest Money." Finally, 
Addendum # 4 provides as follows: 
Buyer has completed its inspection of the property 
noting several minor items for repair. Seller has agreed to 
make the repairs at Seller's cost prior to Closing. Should the 
repairs not be completed by Closing, Seller agrees to leave 
$5,000 in escrow until repairs are completed. If repairs are 
not completed within 30 days of Closing, Buyer shall receive 
the $5,000 from escrow and make repairs itself. Other than 
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these repair items, Buyer removes Building Inspection 
contingency. 
(emphasis added). In other words, the buyers did give the seller written notice of 
disapprovals regarding the physical premises within the strict time period allotted in the 
Agreement, satisfying Paragraph 9(B)(2). The inspection contingency was removed. It 
is disingenuous for the Defendants to now argue that Paragraph 9(B)( 1) applies to 
somehow cause Plaintiffs to "assume all liability"; including liability for the Seller's 
fraud, misrepresentation and failure to disclose. 
4. The merger clause in the Agreement has no effect on Plaintiffs ' 
fraud claims. 
Finally, Defendants argue that the merger clause in the Agreement 
precluded reliance on any representation by Defendants or their agents unless they were 
in the Agreement. Not so. The purpose of a merger clause is "to establish that the 
writing constituted the parties' entire agreement and superseded all prior infonnal 
understandings." Cristo Viene Pentecostal Church v. Paz, 144 Idaho 304, 308, 160 P.3d 
743 (2007). "If a written contract is complete upon its face and unambiguous, no fraud or 
mistake being alleged, extrinsic evidence of prior or contemporaneous negotiations or 
conversations is not admissible to contradict, vary, alter, add to, or detract from the terms 
of the contract." Posey v. Ford Motor Credit Co., Inc., 141 Idaho 477,480, III P.3d 162 
(2005). Merger clauses do not affect representations made after the contract. 
Furthennore, the LoopNet ad did not "contradict, vary, alter, add to, or detract from the 
tenns 0 f the contract." 
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5. Plaintiffs were entitled to rely upon the Estoppel Certificate. 
Even though the Estoppel that Defendants specifically promised to deliver 
stated that it was made "with the knowledge that it will be relied upon by Purchaser ... to 
purchase the Property[,]" Defendants now argue that Plaintiffs had no right to rely upon 
the Estoppel. This is contrary to the law and the facts. 
An estoppel certificate is "[ a] signed statement by a party (such as a tenant 
or mortgagee) certifying for another's benefit that certain facts are correct, as that a lease 
exists, that there are no defaults, and that rent is paid to a certain date." BLACK'S LAW 
DICTIONARY 572 (7th ed.1999) (emphasis added). "The purpose of an estoppel statement 
is twofold: (1) to give a prospective purchaser or lender information about the lease and 
the leased premises and (2) give assurance to the purchaser or lender that the lessee at a 
later date will not make claims that are inconsistent with the statements contained in the 
estoppel." A. Arnold & 1. O'Neill, 1 REAL ESTATE LEASING PRACTICE MANUAL § 35:1 
(West Online 2005) (emphasis added). "Estoppel certificates are important and useful 
devices to preserve and enhance the marketability of commercial property. They are 
widely used in commercial real estate transactions." Lakeview Mgmt., Inc. v. Care 
Realty, LLC, 2009 WL 903818, *19 (D.N.H. 2009). 
Plaintiffs are entitled to rely upon the Estoppel because (1) Defendants 
promised to and did deliver it; (2) Defendants knew it was meant by its very terms to be 
relied upon; (3) Defendants knew the information about the payment of rent was false; 
and (4) other significant documents sent from Defendants supported the Estoppel claims. 
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C. Rescission. 
"A party seeking to rescind a transaction on the ground of fraud must 
restore or offer to restore the other party to the status quo before the contract was 
formed." Watson v. Weick, 141 Idaho 500, 507, 112 P.3d 788 (2005) (emphasis added). 
In Watson, the Court analyzed the letter seeking rescission to determine whether proper 
tender was made. Id. at 507-08. The tender letter in this case occurred on October 3, 
2008: 
Plaintiffs hereby tender the Ammon property to 
Defendants in order to completely restore the parties' to their 
respective pre-contract positions. Tender of the property is 
conditioned on the payment of all sums and amounts 
expended by the Plaintiffs in conjunction with the transaction. 
This constitutes our tender of all consideration related to the 
transaction by appropriate instrument of conveyance. This 
offer is made with the intent that the parties' contract of sale 
be rescinded due to Defendants' failure to inform the 
Plaintiffs that the tenant, The Children's Center, Inc., was not 
paying its monthly rent. Plaintiffs will dismiss the Complaint 
against the Defendants in return for acceptance of this offer. 
See Second Affidavit of Sean J. Coletti, Exh. C. 
Plaintiffs' offer to restore the Defendants to the status quo was proper. It 
offered to completely restore the Defendants to their position prior to the entry of the 
Agreement. Defendants have not shown that Plaintiffs' tender was improper, as the 
property was available and ready to be returned at the time the offer was made. 
"[T]he party seeking rescission must act promptly once the grounds for 
rescission arise." White v. Mock, 140 Idaho 882, 888, 104 P.3d 356 (2004). In White, the 
plaintiff attempted rescission some 26 months after the grounds for rescission arose. Id.; 
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see also Blinzler v. Andrews, 94 Idaho 215, 485 P.2d 957 (1971) (waiting several years to 
claim rescission is untimely); Gillingham v. Stadler, 93 Idaho 874,477 P.2d 497 (1970) 
(8 months is too long); Metzker v. Lowther, 69 Idaho 155,204 P.2d lO25 (1949) (more 
than 9 months is too long); Mulhall v. Lucas, 37 Idaho 558, 217 P. 266 (1923) (7 months 
is too long); LithocraJt, Inc. v. Rocky Mountain Mktg., 108 Idaho 247,697 P.2d 1261 (Ct. 
App. 1985) (one year is too long); cf Hill v. Wilkinson, 60 Idaho 243,90 P.2d 696 (1939) 
(within three months is timely). Defendants have failed to state why four months should 
not be considered prompt in this matter. Their motion in this regard should be denied. 
D. Individual Defendants. 
As the individual Defendants committed fraud, Defendants' motion for 
summary judgment in this regard should be denied. 
1. Gordon Arave. 
Gordon was the one responsible for listing the property with Paul Fife. 
Gordon DepOSition, p. 27, 11. 3-6. On behalf of High Mark, Gordon warranted to Fife 
that "all information provided by the SELLER herein and hereafter will be tme and 
correct." See Affidavit of Richard J. Armstrong, Exh. K, ~ 19. Nevertheless, Gordon 
provided fraudulent information to Fife that ended up in the LoopNet ad. Id., p. 28, l. 21 
- p. 29, l. 17. Gordon was represented by his agents Richard Armstrong and Paul Fife 
during the transaction, through whom fraudulent infonnation and documents were 
relayed. Gordon knew that the Center's financial condition was unstable. Gordon did 
not disclose information about the Center's non-payment of rent to Paul Fife, although he 
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knew that the rent deferral note existed and ran contrary to the statements made in the 
Estoppel and other documents regarding the payment of rent. Id., p. 98, 11. 18-24, p. 102, 
11.4-17. Gordon was careful not to disclose the purpose of the April 18, 2007 promissory 
note to Paul Fife. Fife Deposition, p. 51, 1. 25 - p. 52, 1. 7. 
Most striking of all is that Gordon directly informed Paul Fife that the 
Center had paid all of its rent on time, as mentioned above, words that were directly 
conveyed to Jeff Needs. Fife Deposition, p. 29, 1. 21 - p. 30,1. 5; Needs Deposition, p. 
88,1. 25 - p. 89,1. 8 (stating that Fife had told him "that the tenant ... was a strong 
tenant, had been paying every monthly rent on time, in a timely manner, had been a great 
tenant."). Finally, even after the transaction was closed and the Center had left the 
premises, Gordon represented to Tom O'Shea that he knew nothing of any problems with 
the Center. See Second Affidavit of Sean J. Coletti, Exh. M. 
2. Jared Arave. 
Jared Arave is a part owner of High Mark Development. Deposition of 
Jared Arave, p. 6,11. 17-20. Jared knew that the Center had not paid all of its rent, as 
evidenced by his signature on the April 18, 2007 promissory note. Id., Exh. 6. Jared kept 
track of any payments made on that note. Gordon Deposition, p. 49, 11. 7-9. Jared knew 
that the rent for the months of September 2006 through January 2007 was never paid, as 
evidenced by his signature on the Agreement dated October 18,2007. Deposition of 
Jared Arave, Exh. 15. Jared never informed the Plaintiffs that the infonnation provided 
in the Estoppel was false. 
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3. Benjamin Arave. 
Ben Arave is the managing member of High Mark Development. 
Deposition of Gordon Arave, p. 5, 11. 2-3. Ben's involvement is stated in the Deposition 
of Matthew F. Smith, and described in Plaintiffs' Statement of Facts in Support of Motion 
for Partial SummaTY Judgment. Ben offered Matthew Smith a $200,000 loan in lieu of 
the "standard rent" forbearances. The plan was for M. Smith Enterprises to loan the 
money to the Center, who would pay back M. Smith Enterprises on a regular basis, and 
M. Smith Enterprises would then pay Gordon on the 2005 Notes. Deposition of Matthew 
F. Smith p. 41, 1. 20 - p. 42, 1. 2. On the Araves' side, the plan was to "inflate the price of 
the building" by the amount loaned to Smith. [d., p. 42, 11. 13-23. Ben Arave knew about 
the sale of 1675 Curlew and assisted Paul Fife with mortgage information. The balance 
sheet identified the loan as from "M. Smith Enterprises" instead of "High Mark," in 
accordance with Ben Arave's suggestion to Matthew Smith. Ben Arave never informed 
Fife or the Plaintiffs about this loan deal and inflation of the building price. 
4. Attorney Fees. 
Defendants do not challenge an award of attorney fees against High Mark 
Development. They incorrectly state the rule regarding commercial transactions in Idaho 
Code § 12-120(3). That statute allows for an award of attorney fees to the prevailing 
party "[i]n any civil action to recover on an open account, account stated, note, bill, 
negotiable instrument, guaranty, ... and in any commercial transaction." (emphasis 
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added). This transaction was undeniably a "commercial transaction" as defined in the 
statute. Furthennore, Idaho Code § 12-120(3) does not require that there be a contract 
between the parties before the statute is applied; the statute only requires that there be a 
"commercial transaction." In re University Place/Idaho Water Center, 146 Idaho 527, 
541, 199 P.3d 102 (2008). The claims in this case clearly involved each individual 
defendant, as well as High Mark Development, whether or not the individual defendants 
were contracting parties. Accordingly, fees should be granted under this subsection. 
Defendants are also entitled to fees under Idaho Code § 12-121. Not only 
have Defendants committed a fraud upon the Plaintiffs, they have consistently asserted 
that rent was paid in the fonn of promissory notes. See, e.g., Armstrong Depo., p. 57,11. 
16-25; see also Williams Depo. (Jun. 1,2009), p. 13,1. 15 - p. 14,1. 11; p. 16,11. 10-13; 
p. 21, 11.5-8 (Annstrong and Williams discuss how rent was paid in the fonn ofa Note); 
Memorandum in Opposition to Plaintiff's Motionfor Partial Summary Judgment, p. 2 
("some of the rent for the property at issue had been collected in the fonn of promissory 
notes.") This defense is frivolous. Acceptance of a note does not constitute payment of 
rent. Defendants time and again relayed infonnation to the Plaintiffs that all rent had 
been paid. Instead, Defendants just released the Center from ever paying on the April 
2007 note. This frivolous defense entitles the Plaintiffs to fees under Idaho Code § 12-
121. 
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CONCLUSION 
For the reasons stated, Defendants' Cross-Motion for Summary Judgment 
should be denied, and Plaintiffs' Motion for Partial Summary Judgment should be 
granted. 
Respectfully submitted this 15th day of December, 2009. 
HOPKINS RODEN CROCKETT 
HANSEN & HOOPES, PLLC 
OBJECTION TO DEFENDANTS' CROSS-MOTION FOR SUMMARY JUDGMENT / 
REPLY BRIEF - 23 1016 
CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY 
OR FACSIMILE TRANSMISSION 
I hereby certify that a true and correct copy of the foregoing document was 
on this date served upon the persons named below, at the addresses set out below their 
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Deposition of: Paul Fife September 25, 2008 
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1 A. I don't. 
2 Q. What was, in fact, your involvement in 
3 the purchase and sale of the commercial building in 
4 Idaho Falls located at 1675 Curlew? 
5 A. I was the listing agent. 
6 Q. And you indicate you were the agent. 
7 Who were you the agent for? 
8 A. Arave or High Mark Development. 
9 Q. Did you also represent Gordon Arave? 
lOA. Correct. 
11 Q. And did you represent anybody else other 
12 than High Mark and Gordon Arave? 
1 3 A. Did not. 
14 Q. SO you did not act as agents in any way 
15 for the buyers in this transaction, did you? 
1 6 A. Did not. 
1 7 Q. Did the buyers, in fact, have their own 
1 8 real estate agent? 
1 9 A. They did. 
20 Q. Who was that? 
2 1 A. Jeff Needs. 
22 Q. And did you personally deal with 
23 Mr. Needs? 
24 A. I did. 
2 5 Q. And did you share a commission with 
Page 7 
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1 agent, right? 
2 A. Correct. 
3 Q. What does that mean? 
4 A. Well, I'm the sole broker representing 
5 his property. 
6 Q. And were you acting as a broker in this 
7 context? 
8 A. Well, I'm an associate broker. Doug 
9 Page is our acting broker. 
10 Q. Okay. Can you explain to me the 
11 difference? Is there a difference? 
12 A. Well, he -- Doug would be responsible 
13 for all documentation. It's up to him to create the 
14 files or make sure the files are in order. 
15 Q. I see. 
16 A. I am the -- you know, I was essentially 
1 7 the selling agent. 
18 Q. Okay. I'm just trying to understand the 
19 respective roles there. Are the roles different, 
20 that is, of a broker and as a selling agent? 
21 A. Well, yeah, because the broker has no 
22 input as far as the selling or the transaction, the 
2 3 actual input of the information and procuring the 
2 4 purchase. 
25 Q. As part of your, I guess, contractual 
Page 9 
1 
2 
3 
4 
5 
6 
7 
8 
9 
Mr. Needs as part of this 1 obligations in this context, do you undertake 
obligations to do advertising and promotions of the 
property? 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
A. I did. 2 
Q. -- transaction? 3 
MR. CROCKETT: Can we have this marked as an 4 
exhibit, please. 5 
(Exhibit *-001 marked.) 6 
Q. BY MR. CROCKETT: Mr. Fife, I'm going to 7 
show you what's been marked as Exhibit No. *-001, 8 
Deposition Exhibit No. *-001, and tell me if you can 9 
identify the document. 10 
A. Yes. That's the listing agreement for 11 
the property. 12 
Q. Okay. When we're talking about "the 13 
property," we're still talking about the property at 14 
1675 Curlew Drive? 15 
A. Correct. 1 6 
Q. Tell me, in general. what you undertake 1 7 
on behalf of your clients. High Mark and Gordon 18 
Arave. pursuant to this agreement. 19 
MR. ARMSTRONG: Objection. The document 20 
speaks for itself. Calls for a legal conclusion. 21 
Q. BY MR. CROCKETT: Answer the question. 22 
A. Just representation to the seller to try 23 
to procure a buyer for his property. 24 
Q. And in that regard you're the exclusive 25 
A. I do. 
Q. And did you in this case undertake 
advertising and promotion? 
A. I did. 
Q. Can you just explain in general what you 
did in terms of advertising and promoting the sale of 
this property? 
A. We listed it in the MLS service. which 
is a multiple listing service for the Upper Snake 
River Valley. The property was listed with LoopNet, 
which is a portal that reaches a lot of commercial 
buyers. 
MR. ARMSTRONG: Was that LoopNet? 
THE WITNESS: LoopNet. 
MR. ARMSTRONG: LoopNet. 
THE WITNESS: That's actually where the 
contact was made through was through that. 
Q. BY MR. CROCKETT: Did you do any other 
advertising? 
A. Did some newspaper advertising. I think 
that's probably about it. 
Q. Did you retain copies of all your ads 
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1 that stand for capitalized rate of retum? 1 
2 A. Right. 2 
3 MR. ARMSTRONG: Objection, calls for 3 
4 speculation. The document speaks for itself. Go 4 
5 ahead and answer. 5 
6 Q. BY MR. CROCKETT: Your definition of cap 6 
7 rate, would that mean capitalized rate of retum? 7 
8 A. It does, but cap rate changes if there's 8 
9 a mortgage in place. The cap rate was based on a 9 
10 debt free building at that point. No mortgage 10 
11 involved. 11 
12 Q. I see. Somebody to come in and are 12 
13 prepared to invest 3.8 million? 13 
14 A. Correct. 14 
15 Q. All right. So, presumptively, if there 15 
16 is a mortgage in place, the cap rate, would it go up 16 
17 or down? 17 
18 A. It changes every month as the payments 18 
19 come in. 19 
20 Q. As you reduce the mortgage though, does 20 
21 the cap rate go up or down? 21 
22 A. It will go up. 22 
23 Q. In terms of advertising the property 23 
24 amongst your colleagues in the profession, is that an 24 
25 attractive cap rate? 25 
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1 MR. ARMSTRONG: Objection. calls for 1 
2 speculation. Vague. Ambiguous. Argumentative. 2 
3 THE WITNESS: Yes, it is. 3 
4 Q. BY MR. CROCKETT: Okay. 4 
5 A. 1 should state in -- at the time that we 5 
6 were doing the marketing on that; current conditions, 6 
7 it is not. 7 
8 Q. What would the current conditions 8 
9 indicate would be an attractive cap rate? 9 
10 A. Well, still -- I mean, it's still -- a 10 
11 lO-year lease is still an attractive cap rate, but 11 
12 it's -- I mean. we're seeing stuff at 8 and a half. 12 
13 Q. Do you think the lO-year lease, triple 13 
14 net, was a material aspect of this transaction from 14 
15 the buyers' standpoint? 15 
16 A. Yes. 16 
17 MR. ARMSTRONG: Objection. Foundation. 17 
18 Calls for speculation. 18 
19 You need to wait for me to get my 19 
20 objection in. I'm sorry. Go ahead. 20 
21 THE WITNESS: Yes. 21 
22 Q. BY MR. CROCKETT: Was that expressed to 22 
23 you by Needs? 23 
24 A. No. I can't say for sure he expressed 24 
25 that. I mean, obviously, he made the call on it. It 25 
1024 
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must have been of interest. 
Q. Did you keep any copies of any of your 
newspaper advertising? 
A. That far back I probably do not have 
copies of that. 
Q. Do you ever recall having talked 
directly with Gordon Arave about the existing lease 
with The Children's Center? 
A. We had discussions on it, yes. 
Q. Okay. Can you tell me when you recall " 
discussions between you and Mr. Arave? When would 
those have occurred, to the best of your 
recollection? 
A. Well, during the listing term and prior 
to this agreement, and actually during the -- you 
know, during procuring the agreement. 
Q. All right. Tell me, where would these 
conversations have occurred, to the best of your 
recollection? 
A. Where they would have occurred? 
Q. Yeah. 
A. I was on my phone in my office and he 
was on his phone in his office. 
Q. Okay. Tell me about the substance of 
your phone discussions with Mr. Arave. 
Page 29 
A. Our primary issue with the lease was 
that the original lease called for the tenant to have 
the right to purchase the building within the first 
three years of the lease. 
Q. I see. 
A. It had turned into a roadblock on a 
prior purchase and sale agreement that we had started 
on. 
Q. On the same property? 
A. Yes. 
Q. SO that was an impediment to doing a 
previous deal them? 
A. Uh-huh. 
Q. Yes? 
A. Yes. 
Q. Did you ever have any discussions with 
Mr. Arave concerning the financial stability of the 
tenant, The Children's Center? 
A. Not directly, no. 
Q. Any indirect communications about that? 
A. Gordon indicated that he had always paid 
on time and he hadn't had any real problems with him. 
Q. And he expressly told you that? 
A. Uh-huh. 
Q. Is that a yes? 
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1 A. Yes. 1 
2 Q. Do you remember when he would have said 2 
3 that? 3 
4 A. Exact date, no. During our listing 4 
5 agreement. 5 
6 Q. Okay. Did you ever have any 6 
7 communications with Benjamin Arave? 7 
8 A. I did, yes. 8 
9 Q. Concerning this transaction? 9 
10 A. Yes. 10 
11 Q. And who is Benjamin Arave? 11 
12 A. I understand Ben is a partner in the -- 12 
13 I want to say -- 13 
14 Q. High Mark Development? 14 
15 A. High Mark, yes. Basically Ben provided 15 
16 me information on the loan. on the existing mortgage 16 
17 that I was able to relay to Jeff Needs. 17 
18 Q. SO some of the information you provided 18 
19 on to the buyers was provided by Benjamin Arave then? 19 
20 A. Yes. 20 
21 Q. And specifically what kind of 21 
22 information? 22 
23 A. Related to the existing mortgage. 23 
24 Q. Okay. How about related to the existing 24 
25 lease and tenant? 25 
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1 A. I don't think I received anything from 1 
2 Ben on that. 2 
3 Q. Okay. And did you actually receive 3 
4 infonnation from Ben? 4 
5 A. Just he created a link to get ahold of 5 
6 the men in charge of the existing mOitgage, and then 6 
7 we were able to create a connection with O'Sheas and 7 
8 the lender. 8 
9 Q. What other involvement do you 9 
10 remember -- what other involvement do you remember by 10 
11 Benjamin Arave? 11 
12 A. That's primarily it. 12 
13 Q. And how did these communications with 13 
14 him occur? Were they in person or over the phone? 14 
15 A. Over the phone. 15 
16 Q. And do you know where he was? 16 
17 A. Not for sure, no. I believe he was down 17 
18 south, Phoenix, Las Vegas, or someplace like that. 18 
19 I'm not for sure of that when I did talk to him. 19 
20 Q. Is he related to Gordon Arave, to your 20 
21 knowledge? 21 
22 A. I understand he is. 22 
23 Q. And do you know the relationship? 23 
24 A. Not for sure. I want to say brother, 24 
25 but I'm not dead positive about that. 25 
1025 
Q. Do you know Jared Arave? 
A. No. 
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Q. Did you ever have any communication in 
this context with Jared Arave? 
A. Not that I'm aware of. 
Q. Let me go back to the LoopNet listing 
here and let me just ask you here. You've got up in 
the right-hand comer -- I'm sorry -- the left-hand 
comer of the second page the scheduled gross income 
and the net operating income at $299,850. When you 
posted that information, did you presume that that 
was actual money that had been paid by the tenant to 
the landlord? 
A. I did. 
Q. Do you have any reason to believe that 
that was not the case? 
A. I do not. 
Q. We have some information that we've 
developed in this case that some of that money would 
have been represented by defen-ed payments or 
promissory notes. Was that ever disclosed to you? 
A. No. 
Q. Do you think that would have made a 
difference to the buyer in the case --
MR. ARMSTRONG: Objection, calls for 
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speculation. 
Q. BY MR. CROCKETT: had they known that 
some of that money had not actually been paid but --
MR. ARMSTRONG: Same objection. 
THE WITNESS: If they had not known, it 
probably would have, I guess. Yes, it would have. 
(Exhibit *-003 marked.) 
Q. BY MR. CROCKETT: Paul, I'm going to 
hand you what's been marked as Deposition Exhibit No. 
*-003. And if you want to just stack those over here 
as we go through them so we don't lose track of them. 
Do you recognize that as being an e-mail or a 
printout of an e-mail correspondence between you and 
Jeff Needs? 
A. Yes. 
Q. It seems like the first e-mail-- down 
in the bottom of the page, it says from Paul Fife to 
Jeff Needs, with a date, August 9, 2007, con"ect? 
A. Correct. 
Q. And if I represent to you that the 
purchase and sale agreement -- well, let me just go 
through this right now. I'm going to mark this as 
*-004. 
(Exhibit *-004 marked.) 
Q. BY MR. CROCKETT: Let me just ask you to 
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l certificate? 1 
2 A. I was. 2 
3 Q. And what did you understand those 3 
4 considerations to be? 4 
5 A. It was a note that The Children's Center 5 
6 owed Gordon in exchange for the note. That's what 6 
7 they used to remove the phrase from the document, 7 
8 from the lease. 8 
9 Q. Which phrase? 9 
10 A. The right to repurchase. 10 
1l Q. I see. Any other considerations you 11 
12 recall? 12 
13 A. Not that I'm aware of. 13 
14 Q. How did you know that there was this 14 
15 consideration in exchange for the lease estoppel 15 
16 certificate? 16 
17 A. Well, Gordon told me that that's what 17 
18 they'd come up with to try to make it happen. 18 
19 Q. Was that communicated to Needs or any 19 
20 other agent of the buyers? 20 
2l A. It was. 21 
22 Q. And how did you communicate that? 22 
23 A. V erball y . 23 
24 Q. And when do you recall that 24 
25 communication would have occurred? 25 
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1 A. WeIl, it had to be in the same time 1 
2 frame as when the certificate was put together or 2 
3 prior to. 3 
4 Q. And how did the communication occur 4 
5 though? Was it by telephone? 5 
6 A. By telephone. 6 
7 Q. And tell me what you recall then the 7 
8 substance of your conversation with Needs concerning 8 
9 the consideration extended for the lease estoppel 9 
10 certificate. 10 
11 A. I'm not sure I -- bring that by me 11 
12 again. please. 12 
13 Q. Well, the question is simply what do you 13 
14 recall specifically about your phone discussion with 14 
15 Needs? 15 
16 A. Well. obviously. in the original -- 16 
17 start of the transaction their concern again was that 17 
18 -- I expressed my concern to Gordon and that's when 18 
19 they kind of came up with -- you know, they tried to 19 
20 work it out with Matt to remove that, and that's when 20 
21 the consideration was put together. Then I passed 21 
22 that on to Jeff that we was able to -- you know, by 22 
23 letting this promissory note be relieved, we were 23 
24 able to get them to remove that phrase. 24 
25 Q. Did you know what the promissory note 25 
1026 
Page 52 
was all about? 
A. Did not. 
Q. Did you have any indication it was for 
nonpayment of rent or for rent deferral, so to speak? 
A. No, sir. 
Q. SO that wasn't communicated to Needs? 
A. No. 
Q. Had you ever seen the specific note in 
question? 
A. No. 
Q. Have you ever seen it since? 
A. No. 
Q. The purchase and sale agreement 
essentially provides -- let's see here. The original 
purchase and sale agreement originally provided a 
closing date of no later than September 15th, '07. 
Is that correct? 
A. Correct. 
Q. Did the parties extend the closing date 
by mutual agreement? 
A. They did. 
Q. And the record would indicate that the 
transaction was actually closed on December 7th, '07. 
Would that be right or--
A. Correct. 
Page 53 
Q. -- comport with your recollection? 
Do you remember any of the circumstances 
of delay or why there was a delay in closing? 
A. I think it was the time frame and 
getting the -- there was some improvements or some 
repairs that needed to be done. I can't say I can 
remember exactly everything. 
Q. Okay. Apparently--
A. There was some time frame O'Sheas 
assumed the existing mortgage. I know that was part 
of the holdup. 
Q. And part of the holdup was the fact the 
securing of a lease estoppel certificate from the 
tenant too, correct? 
A. Correct. 
MR. ARMSTRONG: Objection, foundation. 
Q. BY MR. CROCKETT: Well, your previous 
testimony is you recall that the final lease estoppel 
certificate was October 17th, correct? 
A. Yeah. 
Q. And that would have been after the 
original closing date of September 15th? 
A. Uh-huh. 
MR. ARMSTRONG: Is that a yes? 
THE WITNESS: Yes. Yes. 
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1- inside the business. And it was good to see that 1 
2 there were -- they had children in the rooms. 2 
3 They had several people out in the reception 3 
4 area. It was a very busy business. 4 
5 And the O'Sheas liked the idea of a 5 
6 children's center type of business. And when we 6 
7 went there it was good to see that, you know, 7 
8 there were cars in the parking lot, lights were 8 
9 on, and there was lots of children and clients in 9 
10 there. 10 
11- Q. All right. So, you were there for that 11 
12 site inspection for less than an hour? 12 
13 A. Correct. 13 
14 Q. Did you ask anyone to be able to sit 14 
15 down with the tenant or a tenant's representative 15 
16 to talk about their business, their revenues? 16 
17 A. We had asked to meet with Matt Smith 17 
18 and we were told that he wouldn't be available to 18 
19 meet with us. But I think we -- I was trying to 19 
20 remember if we met with Marc Weinpel or not. No, 20 
21 we didn't meet with anybody at that time. 21 
22 Q. After that, when was the next time that 22 
23 you visited the property? 23 
24 A. I don't remember. I don't remember if 24 
25 I went down again before the closing. I 25 
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1 remember, like I said, we sent the person to do 1 
2 the inspection. 2 
3 Q. Was that after you did your own site 3 
4 inspection? 4 
5 A. The date on the inspection is on that 5 
6 flash drive I sent to you. You've got a copy of 6 
7 the building inspection and the date. I think it 7 
8 was September or October, but I -- somewhere in 8 
9 that time frame, but I don't -- I don't know if 9 
10 we went back down to the property again before 10 
11 closing. 11 
12 Q. Did you seek to meet with Matt Smith or 12 
13 Marc Weinpel after that first site visit or site 13 
14 inspection? 14 
15 A. No. 15 
16 Q. Did Mr. O'Shea? 16 
17 A. I don't think so, but I don't know for 17 
18 sure. 18 
19 Q. Did you know the phone number for The 19 
20 Children's Center? 20 
21 A. We didn't look. I mean, we looked on 21 
22 their website and stuff like that. So, it was 22 
23 available. We knew where to get it. 23 
24 Q. SO, it was readily accessible? 24 
25 A. Yes. 25 
'.'U,N 
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Q. SO, you feel like a communication with 
The Children's Center would have been readily 
accessible or available? 
A. Yeah, other than being told that, you 
know, not to bother the tenant. 
Q. But from your testimony, you were told 
not to bother the tenant during your walk-through 
because you didn't want to interrupt any 
counseling that may have been going on. Is that 
what you understood that to mean? 
A. Yeah, and that Matt Smith wasn't 
available for whatever reason. 
Q. All right. On Tab 20, that second 
page, did you prepare that document? 
A. Yes. 
Q. What is that? 
A. Essentially it's a summary of the rent 
based on what the lease said, and also putting in 
there what the debt service was based on the 
current loan on the building that was going to be 
assumed, showing a cash flow and an expected 
return on their investment. 
Q. What did you look at to prepare this 
document? 
A. The lease and the deed of trust or the 
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note, but one of the instruments that showed what 
the payment was for the mortgage on the building. 
It's pretty simple. That was one of the nice 
things about the building, it was a triple net 
lease. So, here's their net payment. They take 
care of all of the expenses on the property. So, 
you take their lease rate, back out the debt 
service. So, it's a pretty simple document. 
Q. Anything else that you would have 
looked at? Any financial information of The 
Children's Center? 
A. Not for this. This is purely taking 
their rent and backing out their debt service and 
here's their cash return. 
Q. Up at the top there's a box that 
states: "Residual Value." Do you see that? 
A. Yes. 
Q. And a "Residual Cap." Do you know what 
that is? 
A. Yes. 
Q. What is that? 
A. That's applying an expected cap rate at 
some future point in time where you may want to 
sell the building. 
Q. Is that when~ c~ed out of your 
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1 investment return or -- I A. With capitalization rates, the higher 
2 A. Yeah, different -- there's a lot of 2 the rate, the -- as the capitalization rate 
3 different ways to look at it, but essentially, 3 increases, the value of the property decreases. 
4 you know, a cash on cash return is something that 4 As the capitalization rate decreases, the value 
5 you cash in and here you get back out, so your 5 of the property increases. 
6 cash on cash is easy to compute. But some people 6 Q. SO, your investment improves as the cap 
7 like to see an internal rate of return. So, in 7 rate goes down? 
8 order to get an internal rate of return you've 8 A. Correct. 
9 got to have a residual value at some point in the 9 Q. And contrary wise, the investment gets 
10 future. And so, we just delineated a lO-year 10 worse as the cap rate goes up? 
11 investment period if 1 remember right, and then 11 A. Correct. 
12 projected a cap rate in 10 years at 8-112 and 12 Q. Or loses value? 
13 what the income would be at that time based on 13 A. Yes. But again, it's a market 
14 the lease. 14 indicator and cap rates had been low over the 
15 Q. SO, at that cap rate, does that cap 15 last couple of years. 
16 rate in that residual value box, does that have 16 Q. As a representative for Mr. O'Shea, how 
17 the same meaning as the cap rate that we looked 17 much did you rely on that 8 percent cap rate that 
18 at on the LoopNet ad? 18 was stated in that LoopNet ad? 
19 A. It's used for the same purpose. 19 A. Very little. I relied mostly on the 
20 Q. And why does yoms reflect 8-112 20 lease. 
21 percent and the one in the LoopNet ad reflect an 21 Q. When you say you relied on the lease, 
22 8 percent cap rate? 22 are you talking about what was stated in the 
23 A. The cap rates dming this time period 23 lease agreement? 
24 of the transaction were, given where the market 24 A. What's stated in the lease agreement, 
25 was, historically were low. And so, Ijust 25 the fact that the tenant we had been told was a 
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1 computed a higher cap rate into the future to be 1 strong tenant, had been paying every monthly rent 
2 more conservative on a projection. 2 on time, in a timely manner, had been a great 
3 Q. SO, what did you use to base that 3 tenant. So, that had more weight than a cap 
4 increase or what did you base those assumptions 4 rate. 
5 on to increase that to 8-112 percent? 5 Q. Who told you that, that the tenant 
6 A. Just my own intuition. 6 was --
7 Q. You didn't consult any kind of a 7 A. It was marked as that in the LoopNet 
8 periodical? 8 advertisement and we were told that by Paul Fife. 
9 A. No. 9 Q. When did Paul Fife tell you that? 
10 Q. Did you consult any kind of real estate 10 A. At some point dming the time when we 
11 appraiser or anybody like that that could give 11 were looking at -- before closing. 
12 you -- 12 Q. Would it have been prior to receiving 
13 A. No. 13 tax returns? 
14 Q. SO, it was just a gut feeling as to 14 A. It could have been. I mean, I don't 
15 what the residual cap -- the cap rate would be? 15 remember how the timing went. 
16 A. Correct. 16 Q. How would he have told you that? Would 
17 Q. I just want to make sure I'm clear. 17 it have been over the phone or would it have been 
18 That residual cap of 8-l/2 percent, is that the 18 in an e-mail? 
19 same as a capitalization rate that we saw in the 19 A. A phone conversation. 
20 LoopNet ad? 20 Q. Okay. 
21 A. Yes. 21 A. We met with -- even with Tom O'Shea and 
22 Q. SO, does that mean, 8-112, does that 22 I, we did go down to Idaho Falls in September. 
23 mean that's better than an 8 percent cap rate, 23 We also met with Paul Fife at that time and had 
24 more positive, meaning it's going to return more 24 Paul go over with us the tenant, the history of 
25 on your money? 25 the tenant, and information like that. 
'-k~9',f 
1029 
(208) 345-9611 M & M COURT REPORTING SERVICE, INC. 
23 (Pages 86 to 89) 
(208) 345-8800 (fax) 
Children Center: Visit April 2 &3 
Jeff Needs and Tom 0 Shea visited the building on \Ved April 2'ltl and 3 rd, Met with 
Greg Crockett on Thurs3 ril and had an 11 am. meeting on same day with Paul Fife at his 
office. Gordon Arave. Louis CrammelL Dan -- executives from Bingham Hospital were 
al so present 
We asked open ended questions like what happened to the deal and lease that caused the 
building to be vacant all of a sudden? 1t was promoted and marketed as a great deal -
what happened? What could they do to help us re rent the place or mitigate our losses? 
Did they know any of this before the close of the deal? Etc etc. 
Vv11en I asked Gordon if he had ever experienced any difficulties with Matt Smith he said 
that it was a total surprise to him and that Matt Smith had always paid the renl on time. 
He claimed he was also the victim in that Matt also had terminated his lease in Pocatello 
and that he had initiated a law suit against Matt. We asked him about the Dec rem and 
said that he had been out o[tO\\,n and was surprised when he came back to find that it had 
not been paid so he volunteered to pay it into escrow,. I asked Paul Fife how he came up 
with the marketing materials and proformas and he responded that he got everything from 
Gordan. I asked Gordan if he knew the present whereabouts orMatt Smith and he 
responded that he did not. We informed him that he was now leasing another building in 
town with the name Children Center owned hy Tim MarshalL He acted surprised and said 
he did not know Tim T ac;ked him ifhe owned other buildings in town and responded 
that he owned a few Senior assisted places in Ammon and in Idaho Falls. He said that his 
brothers and family had been in the business of development in the sun-ounding area for 
many years and that he sat on the board of Bingham (Memorial) hospital I asked him if 
he had helped in removing Matts first right of refusal and he responded that he had given 
him consideration. 
Louis Crammell and Dan made a presentation to us on the needs of a children center in 
Idaho Falls and how Matt had built up this business by hiring social workers and doctors 
to establish life long ties with these needy children They maintained that if Matt were 
put out of business there would be a huge vacuum that would need to be filled by 
someone and that the Hospital may be interested in filling this need. He talked about the 
licensing laws and how they were tied to a specified building that requires a lengthy 
approval process and wondered if Matt had gone through tJ1is process \vhen he moved. 
He promised us that he would find oul more as well as put together some numbers and a 
business model for the Hospital or another business that may be interested in taking over 
a new Children Center- So far he has not contacled us except subsequently to say that the 
Hospital was not interested. 
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l for the months of June, July, and August 2006 in 1 A. I do not. 
2 accordance with that lease? 2 Q. Now, review the information provided 
3 A. I was never involved in collecting 3 in the advertising and promotion. Is that 
4 rent. 4 consistent with the facts existing as to that 
5 Q. Okay. Who would have been involved in 5 property at the time you listed it? 
6 the collection of the rent on this property? 6 A. It does look correct. It looks to me 
7 A. Probably Scott Williams. 7 to be a 10-foot-square-foot discrepancy between 
8 Q. Now, who is Mr. Williams? 8 this and something I read earlier. 
9 A. He works -- he is a member of High 9 Q. lO-foot-square-foot, what do you mean 
10 Mark Development and he handles -- he does work in 10 by that? 
II my office and does handle some rental properties 11 A. It says building size 20,000 square 
12 for the various entities there. 12 feet, and the previous one said 19,990, but I don't 
13 Q. Okay. And is he an accountant and 13 know where that came from. 
14 kind of a bookkeeper, controller type? 14 Q. You're referring to the lease? 
15 A. He's not actually an accountant. He 15 A. Yeah. 
16 has a degree in finance, business, and he does do 16 Q. SO that would be a lO-foot-square-foot 
17 that sort of thing, yes. 17 -- yeah, you're right. The lease says 19,990 and 
18 Q. SO may we presume that if somebody in 18 this says 20-, right? 
19 your organization, High Mark, was in charge of 19 A. Other than that it looks to be correct 
20 collecting and keeping track of rents and all that, 20 to me. 
2l that it would have been Mr. Williams? 21 Q. Do you know who would have provided 
22 A. It probably was. 22 the information that ended up in this promotion and 
23 Q. It apparently wasn't you; is that 23 in this ad? 
24 right? 24 A. It could have been me. It may have 
25 A. I -- no. I was not. 25 been Scott. But I knew Paul Fife personally so I 
Page 27 Page 29 
1 Q. You don't do that? 1 may have provided the information or answered 
2 A. No, not usually. 2 verbally. 
3 Q. All right. Now, you were, apparently, 3 Q. Could it also have been your son Ben? 
4 the one that was responsible for listing the 4 A. That's unlikely. 
5 property with Mr. Fife, correct? 5 Q. I see. I see. Why do you say that? 
6 A. I was. 6 A. Because he doesn't live here. 
7 (Exhibit *-002 marked.) 7 Q. I see. Did he live here in -- this 
8 Q. BY MR. CROCKETT: I'm going to show 8 would have been June of '06? 
9 you what's been marked Deposition Exhibit No. *-002 9 A. He did not. 
lD and indicate to you that we took a previous 10 Q. Do you agree that you provided the 
11 deposition in this case from Paul Fife, your real 11 information -- or somebody in your organization. 
12 estate agent, and he testified that this was an 12 Y Oll say it was likely you -- that there was a 
13 advertisement and promotion that he ran on your 13 lO-year lease with an option to renew and that it 
14 property at 1675 Curlew, Idaho Falls, and that this 14 was a triple net lease? 
15 was an Internet based promotion and ad that, in 15 A. I'm sure that that lease was provided 
16 fact, did prompt a response from Jeff Needs, a 16 by someone in my office and if I had been asked, I 
17 Realtor representing the O'Shea Family Trust. 17 would have answered that way, yes. 
18 MR. ARMSTRONG: Objection. Foundation. 18 Q. And do you agree with Mr. Fife's 
19 Assumes facts. 19 statement when he says, property description: Here 
20 Q. BY MR. CROCKETT: Do you understand 20 is a great investment property with that hard to 
21 that? I'm just representing to you that's been the 21 find lO-year, triple net lease? 
22 previous testimony of Mr. Fife. 22 A. I do agree. 
23 A. I accept that. 23 Q. Do you believe that that statement 
24 Q. And do you know any infonnation that 24 would have been attractive to a prospective buyer? 
25 would be contradictory to that? 25 MR. ARMSTRONG: Objection. Foundation. 
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1 Pepperwood Plaza, whatsoever. 1 signed a note indicating that rent had been, quote, 
2 Q. Okay. But Crestwood did at that point 2 deferred, unquote, for the period September '06 
3 in time, as per your letter that is -- you did have 3 through January '07; isn't that correct? 
4 this other building in Pocatello that was being 4 A. I would say that a better word is that 
5 leased to The Children's Center, correct? 5 it was restructured. 
6 A. That's correct. We owned two 6 Q. Okay. The note makes reference to the 
7 buildings, one in Idaho Falls -- that I was 7 word defen"ed though. Don't you agree? 
8 affiliated with. 8 A. I don't remember but restructuring is 
9 Q. The rent payments in Pocatello, were 9 what we did. We restructured how Mr. Smith paid us 
10 they current as of April of '07, if you remember? 10 rent. 
11 A. They were current. 11 Q. Is it fair to say that on August the 
12 Q. And, again, the records of those 12 14th, 2007, that that note was still outstanding 
13 payments, would those have been, again, with 13 and unpaid? 
14 Mr. Williams? 14 A. lt's fair to say that he was making 
15 A. Mr. Williams would have had a record 15 monthly payments on that note as per the terms of 
16 of those, yes. I'm sure he would have. 16 the note that you just showed me. 
17 Q. I'm not trying to trick anybody here, 17 Q. And are you sure about that? 
18 Mr. Arave. I'm just trying to figure out if there 18 A. I'm pretty sure. I -- again, I 
19 are records, where they might be and under whose 19 repeat, I didn't collect the rent, but I am not 
20 control they might be. 20 aware of anyone saying to me that he was deficient 
21 A. He would have those, I assume, here. 21 in any way at that time. 
22 He could probably refer back to his books. I think 22 Q. If you recall, when you reviewed that 
23 he could provide those. 23 note the payments are to come to Gordon Arave and 
24 Q. All right. Do you recall entering 24 Jared Arave individually. Do you recall that we 
25 into a purchase and sale agreement with the O'Shea 25 reviewed that? 
Page 47 Page 49 
1 Family Trust for the purchase and sale of the 1 A. We did. 
2 building at 1675 Curlew by agreement dated August 2 Q. SO may I presume that any payments 
3 the 9th, 2007? 3 that were made pursuant to that note came to you 
4 A. I don't remember the date but I do 4 individually? 
5 remember O'Shea Family Trust. 5 A. I would think that they came to either 
6 Q. I'm just going to show you the 6 myself or Jared, yes. 
7 document and see if you can recall. I'd suggest to 7 Q. And who would have the records of 
8 you this would, I think, purport to be a copy of 8 those payments? 
9 the agreement and it looks like to me you signed it 9 A. Jared would have a record of that. 
10 on August the 14th. Tell me if that's correct. 10 Q. And where is Jared? 
11 A. It looks to me to be the document that 11 A. He lives in Blackfoot. 
12 I signed. That's correct. 12 Q. And where is his office? 
13 Q. And would the day be correct? You 13 A. He has an office at 1395 Northwest 
14 signed the agreement on August the 14th -- 14 Main. 
15 A. I assume so. 15 Q. Your principal place of business? 
16 Q. On August the 14th was The Children's 16 A. That's correct. 
17 Center, Incorporated, current on the lease and rent 17 Q. Would records of those payments be 
18 payments at 1675 Curlew? 18 with Jared at that location? 
19 A. I believe so. They made -- they were 19 A. I bel ieve so. 
20 making all of their payments at that time, as near 20 Q. You don't have an independent 
21 as I can remember. Again, I don't collect the 21 recollection as to the status of those note 
22 rent. I don't personally handle that, but I am not 22 payments as of August the 14th, '07? 
23 aware of them being deficient on any of our 23 A. Not for sure, but I'm pretty sure that 
24 agreement at that time. 24 he was absolutely current. 
25 Q. But you had on April the 18th, '07, 25 Q. Absolutely current? 
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objection because she can't take us down talking at 1 
the same time, so just wait. 2 
Q. BY MR. CROCKETT: And if you have an 3 
opinion or if you know. 4 
A. I don't know. 5 
(Exhibit *-008 marked.) 6 
Q. BY MR. CROCKETT: Let me show you 7 
what's been marked as Exhibit *-008. Can you 8 
identify the document? 9 
!'viR. ARMSTRONG: Do you have a copy for me? 10 
MR. CROCKETT: I'm sorry. I do. 11 
MR. ARMSTRONG: Thanks. 12 
THE WITNESS: It looks like to me that it's 13 
a letter written to Mr. Fife and signed by Richard 14 
Armstrong. 15 
Q. BY MR. CROCKETT: And it says a copy 16 
went to the client. Are you the client? 17 
A. High Mark Development is the client. 18 
Q. Okay. But, again, my question was -- 19 
as I recall your answer was Mr. Armstrong is 20 
principally dealing with you, Gordon Arave, with 21 
respect to this transaction? 22 
MR. ARMSTRONG: Objection. Misstates the 23 
evidence. Assumes facts. 24 
THE WITNESS: I would have totally deferred 25 
Page 55 
to Mr. AnTIstrong when it came to a lease estoppel 1 
certificate. I would have asked him the questions, 2 
not vice versa. 3 
Q. BY MR. CROCKETT: So it's fair to say 4 
you relied on him totally? 5 
A. I did. 6 
Q. And he was authorized to act in your 7 
behalf? 8 
A. He was. 9 
Q. And do you recall throughout the 10 
transaction whether or not Mr. Armstrong did 11 
anything that he was not authorized to do? 12 
A. I don't believe he did. 13 
Q. You were fully satisfied with his 14 
. ? services. 15 
A. I was. 16 
Q. And do you agree this purports to be a 17 
letter dated September 28th, 2007, to your real 18 
estate agent, Paul Fife? 19 
A. Where's the date? Yeah, that's 20 
correct, September 28th, 2007. 21 
Q. Let me just ask you, do you know or 22 
have any recollection whether on that date, 23 
September 28th, '07, whether or not rent was paid 24 
current to High Mark Development by The Children's 25 
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Center, Incorporated, for the property at 1675 
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A. Again, I repeat, I did not handle the 
money, but I believe it was. I certainly do not 
recall anyone telling me otherwise. 
(Exhibit *-009 marked.) 
Q. BY MR. CROCKETT: I'm showing you 
what's been marked as Deposition Exhibit No. *-009. 
Can you identify the document? 
A. Looks like to me that was prepared by 
Scott Williams. Looks like to me that his intent 
was to have separate accountings of the cam charges 
versus the monthly rent. 
Q. And do you agree that he was writing 
this on behalf of Crestwood Enterprises and High 
Mark Development? 
A. Looks to be that way. He handled the 
rent collection for both entities and that's what 
it says. 
Q. Just based on the numbers, don't you 
believe the numbers when it says High Mark 
Development would be related to the property at 
1975 Curlew? 
MR. ARMSTRONG: Objection, misstates the 
evidence. It's 1675. 
Page 57 
Q. BY MR. CROCKETT: I'm sorry. 1675. 
A. 1675. 
Q. The record will indicate that the 
subject property is at 1675 Curlew. 
A. That's what I would think this is, 
yes. 
Q. And do you also agree that the other 
entry for Crestwood Enterprises would have had 
specifically to do with the professional office 
building that you leased to The Children's Center 
in Pocatello? 
A. I believe so, yes. 
Q. It wouldn't relate to any other 
property, would it? 
A. No. I have none other down there. 
(Exhibit *-010 marked.) 
Q. BY MR. CROCKETT: Handing you what's 
been marked as Deposition Exhibit No. *-OlO. Do 
you recognize the document? 
A. Can't say as I do, but --
Q. It comes from your office though, 
doesn't it, don't you agree? 
MR. ARMSTRONG: Objection, foundation. 
Q. BY MR. CROCKETT: Doesn't the top of 
the fax indicate that it was faxed --
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1 A. It says that it was faxed from my 
2 office. 
3 Q. Okay. You don't know who prepared it? 
4 A. I don't remember the document but what 
5 is it? Let's see. I'm not familiar with this, but 
6 I can't say anything more. It looks like it was 
7 faxed from Arave Construction -- from the Arave 
8 Construction office, yes. 
9 Q. You just don't know who prepared it? 
lOA. I do not. 
11 Q. I'll represent to you that it went to 
1 2 your real estate agent, Paul Fife, and he provided 
1 3 this. Do you know to the contrary? 
1 4 A. No, I don't know. That could be true. 
1 5 It probably is true. 
16 Q. And do you recognize the first line 
1 7 says, rent received, 6-26 through 7-27-07 -- I'm 
18 sorry -- 6-2006 through 7-2007 of $324,836? 
19 A. That's what it says. 
2 0 Q. If that relates to the rent from The 
21 Children's Center to High Mark Development, do you 
22 agree with me it would have to also -- that number 
2 3 would also have to include the rent represented by 
24 the deferral note? 
2 5 MR. ARMSTRONG: Objection. Foundation. 
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1 Calls for speculation. 
2 THE WITNESS: I don't know where that came 
3 from. 
4 MR. ARMSTRONG: Can you answer his 
5 question? 
6 THE WITNESS: I can't. I don't know. 
7 Q. BY MR. CROCKETT: Can you do the math? 
8 A. Well, I could if you have a 
9 calculator. Give me a calculator. 
10 MR. ARMSTRONG: It's not your obligation. 
11 Wait for the next question. 
12 Q. BY MR. CROCKETT: You would recognize 
13 that that would purport to represent that over a 
14 13 month period of time that the rent was 324,836? 
15 A. It says 13 months and, obviously, rent 
16 was given to The Children's Center -- or excuse 
1 7 me -- to High Mark to make the mortgage payments 
18 with. We've discussed the -- we've discussed the 
1 9 restructuring and the note payments and so on, but 
20 the money still had to come in to High Mark to make 
21 those payments with. 
22 Q. Okay. Thank you. 
23 (Exhibit *-0 I I marked.) 
24 Q. BY MR. CROCKETT: Showing you what's 
25 been marked Exhibit No. *-011. Do you recognize 
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the document? 
A. Again, I do not. It's something that 
looks to me that Scott prepared. 
Q. I know it looks like it was faxed. 
again, from Arave Construction: do you agree? 
A. It is. 
Q. Signed by Scott Williams? 
A. It looks like it is. 
Q. Do you recognize his signature? 
A. That looks like his signature. yes. 
Q. And do you agree with me that it 
appears to be a demand -- simply a Dunner letter or 
a collection letter sent to The Children's Center? 
MR. ARMSTRONG: Objection. Calls for a 
legal conclusion. Foundation. Calls for 
speculation. 
THE WITNESS: I don't know. Obviously, you 
can read the words. October the 8th, so I don't 
know what day or what this represents, but Scott 
was in charge of collecting the rent and making the 
payments, so the letter speaks for itself. 
MR. CROCKETT: Okay. Thank you. 
(Exhibit *-012 marked.) 
Q. BY MR. CROCKETT: Showing you what's 
been marked as Deposition Exhibit No. *-012. Would 
Page 61 
you agree that it appears to be an e-mail with an 
attached letter from your counsel, Mr. Armstrong, 
directed to Mark 1. Weinpel, Esquire, under a date 
of September 18th, 2007? 
A. I do kind of remember some of this, 
yes. Question? 
Q. The letter on page I at the bottom, 
the last two sentences says in part, quote, I 
indicated to you in a later discussion, however, 
that my client is willing to explore options 
related to the Pocatello building in order to 
relieve some of the economic pressures your client 
may be experiencing. My clients have been engaged 
in such efforts since that time, unquote. Do you 
agree that's what the letter says? 
A. Where are you reading? 
Q. I'm reading the last two -- last three 
lines. 
A. I indicated to you in a later 
discussion that my client is willing to -- that's 
what it says. 
Q. Do you know what Mr. Armstrong was 
making reference to when he talks about exploring 
options to relieve your economic pressures? 
A All that I know is I recall that they 
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1 MR. CROCKETT: I'm sorry. Did I misread 1 
2 that, Counsel? 2 
3 MR. ARMSTRONG: You just left out 3 
4 Pocatello. You're fine. 4 
5 THE WITNESS: Where were you reading? 5 
6 Q. BY MR. CROCKETT: Well, I'm reading 6 
7 from the letter again. 7 
8 A. That's correct. The note that was 8 
9 forgiven was to release options on both buildings. 9 
1 0 That's correct. I'd forgotten that. 10 
11 Q. And the note they're talking about is 11 
1 2 the note they signed for deferred rent back in 12 
1 3 April '07, correct? 13 
14 A. That's correct. That was the 14 
1 5 agreement that was struck was to forgive that note 15 
1 6 in order to release those two clauses, which were 16 
1 7 apparently a problem for the buyer. 1 7 
1 8 (Exhibit *-0 19 marked.) 18 
19 Q. BY MR. CROCKETT: Handing you what's 19 
20 been marked as Exhibit *-019. Mr. Arave, do you 20 
2 1 agree with me that that appears to be a printout of 21 
2 2 e-mails exchanged between your counsel, 22 
2 3 Mr. Armstrong, and counsel for The Children's 23 
24 Center, Mr. Weinpel, dated October 24th and October 24 
2 5 26th, 2007? 2 5 
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A. That's what it says. 
Q. Do you agree in the second paragraph 
of the October 24th, 2007, it says, my client also 
wanted me to follow up on a memo you and Tara 
Hanson sent to High Mark about the Idaho Falls 
rent. Can you give me some indication as to when 
High Mark will receive the rent and cam payment for 
October. I believe there have also been three 
interest payments due on the M. Smith Enterprise's 
note dated October I, 2005. Will you let me know 
when the payee can expect to receive these interest 
amounts. If these payments are ready, please let 
me know and I will notify Scott Williams to 
retrieve those from you. Is that what it says? 
A. It says that, yes. 
Q. Would you understand from that that at 
that point in time there continues to be a 
delinquency in the payment of rent for October? 
A. The rent would have been delinquent by 
the 15th. We talked about that earlier. This is 
dated October the 24th, so apparently at least 
for -- what's the 15th -- nine days, it was nine 
days late at that point. The rent on those 
interest payments to me personally, the note 
payment that it's referring to, I don't remember. 
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I had remembered him having paid those up until 
late in that year and then he ceased to pay them 
right at the end of the year. 
Q. Do you know when the estoppel 
certificate was provided on to either Mr. Needs or 
the O'Shea Family Trust, your buyers? 
A. Repeat that again. 
Q. Do you know when the estoppel 
certificate signed on the 18th of October was 
provided to your buyers? 
A. I really was not involved in that. I 
don't know. 
Q. SO that may have been provided by your 
attorney? 
A. It was provided -- I assume that it 
was provided by him or by someone from -- it was 
actually signed by Matt Smith. So I don't know --
I don't know how that was structured. 
Q. If Mr. Armstrong transferred it on to 
Mr. Fife, I presume Mr. Fife thereupon would have 
been still acting as your agent, correct? 
A. He was acting as my agent through this 
transaction, or our agent. 
Q. And would he have been authorized on 
your behalf to conveyor deliver the estoppel 
certificate to your buyers and their agent, 
Mr. Needs? 
Page 77 
A. He would have been the party that all 
things were communicated to for that purpose, yes. 
Q. SO he was authorized to do that? 
A. He -- yes, I guess. 
(Exhibit *-020 marked.) 
Q. BY MR. CROCKETT: Showing you what's 
been marked as Deposition Exhibit *-020. One more 
time, would you agree with me that appears to be 
the printout of an e-mail from your counsel, 
Mr. Armstrong, to Mark Weinpel dated November 5th, 
2007? 
A. Appears to me that there was a problem 
at that point. 
Q. And we're still talking about payment 
of the October rent; is that right? 
A. It looks like it is. 
Q. Okay. Thank you. 
A. Now, this was scheduled to close, to 
my recollection, November 1 st or 2nd, so --
initially, and then it got moved back a month. 
Q. Well, the fact is you signed an 
addendum --
A. Yeah. 
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interest or have an interest in which you've 1 
offered these deferred rent arrangements? 2 
A. That's not unusual for a building that 3 
we're building because we can build into our total 4 
cost some cost for the interest expense for six 5 
months. 6 
Q. Now, I understand you could forgive 7 
rent for six months. I'm asking about these 8 
situations where you really haven't forgiven rent, 9 
you've just simply accepted promissory notes for 10 
deferred rent. Have you done that with anybody 11 
other than Smith? 12 
A. Probably. I don't know that I can be 13 
specific now, but I've probably -- when you're 14 
dealing in this business and you're dealing with 15 
rent collection, you do whatever you can to make 16 
sure that people are successful. 17 
Q. Do you ever remember passing on any 18 
information to your Realtor, Paul Fife, about these 19 
rent deferrals or the failure to pay rent for 20 
October, November, or December of 20077 21 
A. I don't remember ever having had any 22 
discussion either way in that regard. I may have 23 
done. I don't remember that. 24 
Q. You don't remember it; is that 25 
Page 99 
correct? 1 
A. No. The other leases specifically -- 2 
and Mr. Fife was privy to the information on the 3 
lease in Pocatello -- very specifically stated that 4 
there were six months of no rental obligation. 5 
Q. Okay. That was just-- 6 
A. For six months. 7 
Q. But, in fairness, that's just a 8 
forgiveness of rent? 9 
A. No -- well, that's a -- that's six 10 
months no rent payment. You live there for six 11 
months and then you start paying rent. That was 12 
built into the original agreement. It was not done 13 
so in this case until after the fact. 14 
Q. That's right. After they had failed 15 
to pay you, did you then give them these deferred 16 
rent opportunities? 17 
A. No. Mr. Smith carne to me. He was 18 
current on the rent at the time that he approached 19 
us. He asked us if we would then put into effect 20 
what we had done on the previous two buildings. I 21 
said no. We made an agreement. You signed a 22 
contract. I will not give you six months of no 23 
rent payment. He then suggested that he sign a 24 
note and at least spread that cost over a longer 25 
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period of time to allow him some tolerance in what 
he was doing in order to get his business ramped 
up. 
Q. But you would recognize and agree with 
me, wouldn't you, that by the documents, that was 
only done after the fact? 
A. Well, it was done at the time that he 
-- he had paid the rent up to that time. He carne 
to us, asked us then for a six-month reprieve, or 
whatever the proper terminology is here. We signed 
it and agreed to it and he complied with that. 
Q. Well, Mr. Arave, you will agree with 
me that the note signed by Mr. Smith on behalf of 
The Children's Center was dated April the 18th, 
20077 
A. That's right. 
Q. And forgave rent or provided for the 
deferred payment of rent for the period of 
September '06 through January of '077 
A. The deal was made in September, not in 
April. He carne to us in September or October, 
whenever that date was, and said, I'm not going to 
be able -- I have a problem with my cash flow. The 
note then began on April -- began in April, but it 
was signed -- the agreement was made back when he 
Page 101 
carne to me and negotiated the deal. 
The note is signed the day that the 
rent was due, not after he didn't pay rent. He 
carne and negotiated that with us. He was 
complaining about having problems with his cash 
flow, psychiatrists, that sort of thing, as I 
recall, and negotiated the deal with us to begin 
payments of rent in April for the previous six 
months or five months or whatever the time frame 
is. 
Q. Let's go back and have you look at 
Exhibit *-006, which is the note. Up in the upper 
left-hand comer it says, date of the note, April 
16th,2007? 
A. It does. That's when the note began. 
That's when he started making payments. 
Q. When was it signed? 
A. 4-18-07. 
Q. Same day, right? 
A. Yeah. In fact, I didn't sign it until 
it looks to me May the -- I don't know what it 
says. 
All I know is that he came to us and 
asked for a six-month reprieve. We didn't wait six 
months before we did anything. We had agreed on a 
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deal that he was to get six months off. We then 1 
came up with the money to make the payments during 2 
that period of time as agreed with him. 3 
Q. And the period of time, according to 4 
this, would have been September '06 through January 5 
of '07, correct? 6 
A. That makes sense, and then he then had 7 
agreed that he would start making payments on that 8 
deferred rent on or about the 1 st of April or 9 
whatever this says, April the 18th. But we 10 
certainly had an agreement in place prior to this 11 
occurring. I'll make that clear. He didn't get 12 
delinquent and then -- 13 
Q. Did you ever tell that -- did you ever 14 
tell Fife about that arrangement? 15 
A. I don't remember. I don't remember 16 
whether we ever discussed it or not. 1 7 
Q. Did you ever show Fife that note? 18 
A. Well, I don't know. I think it was 19 
all this -- all in everything that we provided, but 2 0 
I certainly wasn't trying to protect it in any way. 21 
It was clear. 2 2 
Q. Mr. Weinpel would indicate that there 23 
was a time in September 2007 when he simply 24 
informed you guys, meaning you, I don't know about 25 
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your sons, and maybe Mr. Will iams or maybe all of 1 
the above that The Children's Center was no longer 2 
able to pay the rent. 3 
MR. ARMSTRONG: Objection, foundation. 4 
THE WITNESS: I've never spoke to 5 
Mr. Weinpel in my life. Never spoke to the man. 6 
Q. BY MR. CROCKETT: Okay. And you 7 
don't -- do you recall ever having heard anything 8 
to that effect? 9 
A. Absolutely not. In fact, I thought 10 
that if there was any danger that it was that they 11 
would leave Pocatello because they were anxious to 12 
central ize their business in Idaho Falls, Idaho, 13 
not in Pocatello. I was much more concerned about 14 
Pocatello than Idaho Falls. 15 
Q. Did you have any reason to believe 16 
that The Children's Center, Incorporated, was in 17 
financial distress when you signed a purchase and 18 
sale agreement with the O'Shea group on August the 19 
14th,2007? 20 
A. No. Matt-- 21 
Q. That answers my question. Isn't it 22 
true that much of these obligations we've referred 23 
to are still delinquent and unpaid as of today? 24 
MR. ARMSTRONG: Objection. Calls for a 25 
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legal conclusion. Foundation. Assumes facts. 
THE WITNESS: We've discussed that. You 
know the answers to that. 
Q. BY MR. CROCKETT: And what is the 
answer? 
A. Well, obviously, the only note that 
wasn't paid -- that was not met that wasn't totally 
restructured or agreed upon appears to me in this 
discussion to have been November and December of 
2007 and some delinquent taxes. 
Q. And our total would included October 
then, I presume. 
A. Maybe I'm wrong. Maybe it was 
October. 
Q. You signed a note for October --
A. October and November and December. 
Q. To your knowledge was that information 
ever conveyed on to anybody with the O'Shea group 
or any representative of the O'Shea group? 
MR. ARMSTRONG: Objection, foundation. 
THE WITNESS: I don't know whether that was 
in the financials provided by The Children's Center 
or not. I was not privy to that information. It 
went directly from them to --
Q. BY MR. CROCKETT: I'm talking about 
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you or anybody on behalf of High Mark. Did you 
personally --
A. I did not. 
Q. -- ever do any -- convey any of that 
information on to the O'Shea group or any 
representative of the O'Shea group? 
A. I did not personally, no. 
Q. Do you know if anybody with your 
organization did that? 
A. I do not know. 
MR. CROCKETT: Let's take a break. 
(A recess was taken from 3:44 p.m. to 
3:50 p.m.) 
(Scott Williams joined the 
deposition.) 
Q. BY MR. CROCKETT: Back on the record. 
Mr. Arave, I just want to go back and ask you --
again, I'm going to hand you back Deposition 
Exhibit No. *-015. I think you previously 
testified that that was an agreement reached 
between High Mark and you and Jared Arave and The 
Children's Center, Inc., and M. Smith Enterprises, 
correct? 
A. That's correct. 
Q. Were any of the terms of this 
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Richard 1. AImstrong, Esq. 
Wood Crapo LLC 
500 Eagle Gate Tower 
60 East South Temple, Suite 500 
Salt Lake City, Utah 84111 
October 3,2008 
Re: Thomas O'Shea, et al. vs. High Mark Development, LLC, et al 
BOlmeville County Case No. CV-08-4025 
Dear Rick: 
Acting in accord with Idaho case law on rescission, Plaintiffs in tills matter 
hereby offer to restore the Defendants to their status quo by retuming the property at 
1675 Curlew Drive, Ammon, Idaho 83406. Rescission of a contract is available when 
one of the parties has committed a material breach which destroys the entire o~ject of 
entering into the contract and which touches the fundamental purpose of the contract 
First Security Bank of Idaho v. lvJwphy, 131 Idaho 787, 792, 964 P.2d 654 (1998). A 
party seeking to rescind a transaction on the ground of fraud must restore or offer to 
restore the other party to the status quo before the contract was formed. Watson v. Weick, 
141 Idaho 500, 507,112 P3d 788 (2005). The party desiring to rescind a contract must, 
prior to rescinding, tender back to the other party any consideration or benefit received 
under the contract by the rescinding patty. Robinson v. State Farm Mut. Auto. Ins. Co, 
137 Idaho 173, 180-81, 45 P3d 829 (2002). The patiy must exhibit an actual intent and 
willingness to pay to constitute a valid tender. Pollard Oil Co. v. Christenson, 103 Idaho 
110,116,645 P.2d 344 (1982). 
Accordingly, Plaintiffs hereby tender the Ammon property to Defendants in 
order to completely restore the patties' to their respective pre-contract positions. Tender 
of the property is conditioned on the payment of all sums and amounts expended by the 
Plaintiffs in conjunction with the transaction. This constitutes our tender of a~_IIllili!IIilII!II ___ _ 
EXHIBIT 
428 PARK AVENUE - PO BOX 5121 9 -IDAHO FALLS, ID· 83405-12 b 
(208) 523-4445· FAX (208) 523 -4474· WQWWHOPKINSRODEN co 1030 
~ 
s 
Richard J. Armstrong, Esq. 
October 3, 2008 
Page 2 of2 
consideration related to the transaction by appropriate instrument of conveyance. This 
offer is made with the intent that the parties' contract of sale be rescinded due to 
Defendants' failure to inform the Plaintiffs that the tenant, The Children's Center, Inc., 
was not paying its monthly rent. Plaintiffs will dismiss the Complaint against the 
Defendants in return for acceptance of this offer. 
The representations made in the estoppel certificate as to the payment of 
rent were patently false, and were material in that Plaintiffs would not have purchased the 
property were it not for those false representations. Contrary to Mr. AnTIstrong's 
statement in Court, Plaintiffs had no knowledge of or reason to believe that The 
Children's Center was not paying rent, and in fact had every reason to believe to the 
contrary. The "balance sheet" provided to Plaintiffs counsel at the deposition of Paul 
Fife makes absolutely no representation as to The Children's Center's complete non-
payment of rent, and merely shows that The Children's Center was indebted for a certain 
amount to Jared and Gordon Arave for any of a number of unknown and undisclosed 
reasons. From Plaintiffs' perception, this debt could have been for any number of 
legitimate reasons, but the estoppel celiificate reasonably led Plaintiffs to believe that the 
debt was not due to unpaid rent. 
TIlis offer will be open for acceptance for ten (10) days fi'om the date of this 
letter. Otherwise, we fully intend to continue litigating this matter. 
OLC/tIt 
cc: ML Tom O'Shea 
Mr.leffNeeds 
Michael Shiffman, Esq. 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 
---000---
THOMAS O'SHEA and ANNE DONAHUE O'SHEA, 
Trustees of the Thomas and Anne O'Shea Trust 
u/d/t DATED NOVEMBER 2, 1998; GRANDVIEW 
CREDIT, LLC, a California limited liability 
company; CALEB FOOT, an individual, KATE 
LARKIN DONAHUE, an individual, JOHN KEVIN 
DONAHUE, an individual, and SAN FRANCISCO 
RESIDENCE CLUB, INC., a California 
corporation, 
Plaintiffs, 
vs. 
HIGH MARK DEVELOPMENT, LLC, and Idaho limited 
liability company; GORDON ARAVE, individually 
and as Officer of High Mark Development, LLC; 
BENJAMIN D. ARAVE, individually and as 
Officer of High Mark Development, 
Defendants. 
DEPOSITION OF ANNE DONAHUE O'SHEA 
Ref. No. 23341 
Reported by: 
July 9, 2009 
---000---
LAURA AXELSEN, CSR NO. 6173 
RMR, CRP, CLR 
CASE NO. 
CV-08-4025 
EXHIBIT 
D 
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1 You scanned the deposition -- 1 
2 A That's what I did. 2 
3 Q. Prior to scanning it, had you read it before 3 
4 that? 4 
5 A No. 5 
6 Q. Okay. You reviewed some e-mails, cOlTect? 6 
7 A Yes. 7 
8 Q. What e-mails do you remember? 8 
9 A The LoopNet listing from Jeff Needs. 9 
1 0 Q. That was in an e-mail? 10 
11 A Yes. 11 
12 Q. Any others? 12 
13 A I think there was -- LoopNet listing. I think 13 
14 something with the estoppel on it. 14 
15 Q. SO you reviewed an estoppel celtificate? 15 
16 A It was something talking about the estoppel. 16 
1 7 Yes. Yes, it had the estoppel certificate. And something 17 
1 8 about the expenses, income and expenses of us as a group. 18 
19 Q. Is there any particular reason why you reviewed 19 
20 those three items? 20 
21 A No. 21 
22 Q. Were you asked to review those? 22 
23 A No. 23 
24 Q. Okay. Did you meet with Mr. Shiffman prior to 24 
25 coming to your deposition today? 25 
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A Yes. 1 
Q. Okay. And you met with him? 2 
A. Yes. 3 
Q. And how long was that meeting? 4 
A About 20 minutes, half-hour, I guess. About a 5 
half-hour. 6 
Q. Was that today or yesterday? 7 
A Yes. 8 
Q. Today? 9 
A. Today. 10 
Q. Did you meet with anybody else? 11 
A. My brother was with us. 12 
Q. And you're motioning to your brother, Kevin? 13 
A. Yes. 14 
Q. Okay. And he was in that meeting as well? 15 
A. Yes. 16 
Q. Anything else that you did to prepare for your 17 
deposition? 18 
A. No. 19 
Q. Have you talked with your husband about his 20 
deposition? 21 
A. A little bit. 22 
Q. Okay. When did you discuss that with him? 23 
A. Probably the only time was on the phone that 24 
night after his deposition. 25 
• 
Q. The night of his deposition? 
A Yes. 
Page 12 
Q. Okay. Give me your fullest recollection of that 
discussion. 
A It was a long day, lot of questions. Glad it 
was over. I don't recall anything else specific. 
Q. We're just going to kind of go through some of 
the ground rules for giving a deposition. You're an 
attorney, conect? 
A Yes. 
Q. You understand what a deposition is? 
A Yes. 
Q. What the purpose of a deposition is? 
A Yes. 
Q. You've been put under oath to testify just as if 
you were sitting in court? 
A Yes. 
Q. The only difference is we don't have a judge 
here to make any kind of ruling on objections that 
Mr. Shiffman mayor may not make? 
A Yes. 
Q. The court repOlier is taking down everything you 
and I say, as you know. Our responses need to be verbal. 
My questions need to be clear. If you don't understand a 
question, you need to ask me to either restate it or have 
Page 13 
it read back to you. 
We need to try to avoid head nods and uh-huhs 
and uh-uhs because those can't get picked up by the court 
repOlter very easily. We want to make sure the record is 
clear as possible. 
So if you can remember that as we go through 
proceedings today --
A Okay. 
Q. -- I would appreciate it. Are you under the 
influence of any drug or alcohol or anything that would 
impair your ability to recall events? 
A No. 
Q. Okay. Back when you received your J.D. from the 
University of San Francisco -- I want to go back to that 
time. You said you received that degree in 1986? 
A Yes. 
Q. What did you do upon graduating? 
A I took the bar exam. 
Q. And then who was your first employer out of law 
school? 
A Alameda County District Attorney's office. 
Q. And were you a prosecutor? 
A Yes. 
Q. And how long did you hold that position? 
A Uhm, 1986 until 1998. I may have said '96. I 
1042 4 (Pages 10 to 13) 
(877) 702-9580 TSG Reporting - Worldwide 
Page 86 
1 information that was not accurate. So that inaccurate 1 
2 information gave us a warm fuzzy. 2 
3 Q. Okay. But -- 3 
4 A. If you wanted to call it that. 4 
5 Q. You've not included the estoppel in that list of 5 
6 actual documents that you had -- that you reviewed prior 6 
7 to closing? 7 
8 A. But I did discuss that earlier today, that we 8 
9 talked about it. 9 
1 0 Q. You -- did you actually have the estoppel in 10 
11 front of you? Did you actually -- 11 
1 2 A. As some point I did look to the estoppel. 12 
13 Q. Prior to closing? 13 
14 A. Either I looked at it before closing or we 14 
1 5 discussed it. 1 5 
1 6 Q. Okay. So you don't know whether or not that 16 
1 7 would be one of these tangible pieces of paper that you 1 7 
18 had that you reviewed or relied on prior to closing? 18 
1 9 A. Yeah, I think it probably was. I know we had a 19 
20 discussion about it. So I probably did look at it. 20 
2 1 Either I looked at it or we discussed it, my husband and 21 
22 I. 22 
2 3 Q. Okay. What was it about the estoppel that 23 
24 boosted you or assisted you or facilitated your reliance? 24 
2 5 A. It's' t the confirmation of 25 
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1 that. you know. yes. this is the tenant; yes. they have a 1 
2 lease; yes. the lease is in full force; yes, they're -- 2 
3 you know. there are no defaults; yes. they're paying the 3 
4 rent. That kind of thing. 4 
5 Q. Okay. 5 
6 (EXHIBIT 9 WAS MARKED FOR IDENTIFICATION.) 6 
7 1\1R. ARMSTRONG: Q. Handing you what's been 7 
8 marked as Exhibit 9 to your deposition, do you recognize 8 
9 that document? 9 
10 A. Yes. 10 
11 Q. What is it? 11 
12 A. A Complaint. My -- those of us who bought the 12 
13 property in Curlew against High Mark Development and the 13 
14 Araves. 14 
15 Q. Okay. Did you review this Complaint before it 15 
16 was filed? 16 
17 A. No. 17 
18 Q. If you'll turn -- I guess it would be Exhibit D 18 
19 to the Complaint. What is that document? 19 
20 A. Lease estoppel certificate. 20 
21 Q. And do you recall ever seeing this document 21 
22 before prior to closing? 22 
23 A. I think I did. As I said. I think I did or we 23 
2 4 at least talked built. 24 
2 5 It was around the same time that you were 2 5 
1043 
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investing in Huntsville, Alabama; is that COlTect? 
A. Yes. We were still investing in 
Huntsville. Alabama at that time. 
Q. Okay. In fact, from the Complaint, it looks 
like there were quite a few visits to the properties 
there --
A. From what Complaint and what properties are you 
talking about? 
Q. In the Alabama Complaints. I mean. we're 
talking about -- I just want to get kind of a general time 
period of -- there were trips made to Alabama. 
A. By me? 
Q. Either you or Tom or other investors in those 
Alabama properties. 
A. Yes, there were trips made. 
Q. Okay. By you? 
A. One by me. 
Q. Okay. Do you recall when that trip was? 
A. Yes. 
Q. When was it? 
A. September of '07. 
Q. Do you have a specific date in mind? 
A. Maybe around the 9th, something like that. 
Q. Okay. And the purpose of your visit in 
ber,2007? 
A. To see Huntsville. Alabama. 
Q. Was it to look at the properties you were 
buying? 
A. Looked at the properties. meet with 
Scott McDermott, Roy Claytor, Bill Chapman. 
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Q. Okay. And so roughly a month after that this 
lease estoppel certificate is signed by the tenant? 
A. Yes. 
Q. Do you know who wrote the lease estoppel 
certificate? 
A. No. 
Q. Do you have any evidence one way or the other as 
to who was responsible for putting it together? 
A. No. 
Q. Okay. Do you know if your attomey, 
Mr. Shiffman. wrote it? 
A. No. 
Q. Or wrote aspects of it? 
A. I don't know. 
Q. Okay. Do you feel that the estoppel certificate 
that you're looking at in Exhibit D to the Complaint, 
which has been marked as Exhibit 9 to your deposition, 
that that relieved you or any of the other investors of 
independently reviewing financial information related to 
the Children's Center? 
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1 Q. And you also reviewed notes that you 
2 had with your counsel. 
3 A. Yes. 
4 Q. Okay. As well as some financial notes 
5 that you took. 
6 A. Yes. 
7 Q. Okay. I'm going to ask you again: 
8 Based on what you've reviewed and what you know 
9 about this case, what information did you rely on 
10 that you believe was provided by Benjamin Arave? 
11 A. I don't know what specifically he 
12 provided, but the listing information, the 
1 3 financial information, the Estoppel information 
14 that was relied on; whatever his participation 
1 5 was in that, I relied on. 
16 Q. Do you have any personal knowledge of 
1 7 your own as to whether that information was 
18 provided by Benjamin Arave? 
19 A. I don't recall what -- what I believed 
2 0 he provided. 
21 Q. Okay. I'm going to ask you again. 
2 2 Because I don't think that that responds to my 
2 3 particular question. 
2 4 I'm wanting to know whether you have 
2 5 any personal knowledge of information which you 
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1 bel ieve Benjamin Arave provided to you or to the 
2 other co-investors and which was relied upon in 
3 purchasing the 1675 property? 
4 A. I don't recall what information he 
5 provided --
6 Q. Okay. 
7 A. -- to Paul Fife that we relied on --
8 Q. Okay. 
9 A. -- to make the purchase. 
10 Q. Okay. Is it fair to say that when you 
11 relied on particular things that were said that 
12 you were relying on what was being told to you by 
13 either Jeff Needs or Tom O'Shea? 
14 A. Yes. 
15 Q. Okay. You didn't rely on direct 
16 statements that you heard directly from either 
17 Benjamin Arave, Gordon Arave or Jared Arave. 
18 A. No. 
19 Q. Okay. Or from Paul Fife, for that 
20 matter. 
2 1 A. Correct. 
22 Q. Okay. And just so that we're clear, 
23 everything you relied upon in deciding on whether 
24 to purchase the 1675 Curlew property came from 
25 either Jeff Needs or Tom O'Shea. 
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1 A. Yes. 
2 Q. Did you do any independent evaluation 
3 to determine whether what you were being told or 
4 what you weren't being told by Jeff Needs and Tom 
5 O'Shea was true and accurate? 
6 A. We had -- I had conversations with Tom 
7 and believed that we could rely on the 
8 information that had been provided to us to 
9 proceed with the purchase. 
10 Q. Why did you have that particular 
11 belief? 
12 A. We -- well, I think for starters, I 
13 imagined that the LoopNet Listing was reliable; 
14 that the Sellers would be honest; that the tenant 
15 was not in default; and that, had he been, it 
16 would have been disclosed. 
1 7 Q. Did you assume or did you trust Tom to 
18 do the investigation into the property to 
19 determine whether it would be a worthwhile 
2 0 investment? 
21 A. Yes. 
22 Q. Is that because he's a family member? 
23 A. That would be one of the reasons. 
24 Q. Any other reasons? 
25 A. I trust him, not because he's a family 
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1 member, I trust him because I trust him. 
2 Q. Okay. Do you trust him because he's a 
3 former Catholic Priest? 
4 A. I trust him because I trust him. I 
5 know him. 
6 Q. Okay. 
7 A. I love him. He's my brother-in-law and 
8 I have trust in him and I've done business with 
9 him. 
10 Q. Okay. Were you -- prior to closing, 
11 did you ever seek to find out whether the tenant 
12 had ever been met by either Tom or Jeff? 
13 A. Could you ask the question again? 
14 Q. Sure. 
15 Did you ever wonder, prior to closing, 
16 whether Tom and/or Jeff had met with the tenant 
1 7 to discuss its business model; or just to meet 
18 the tenant, make sure he existed? 
19 A. I know that Tom went to the propelty. 
2 0 I know that he was asked to not meet 
2 1 the tenant. 
22 I know that he went anyway to the 
23 property and that he went in and looked around 
24 and saw the parking area. 
25 Q. Okay. When you say that you know that 
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l A. What did I do? Could you ask -- just 1 well as have the San Francisco Residence Club be 
2 elaborate on that, please. 2 an investor? 
3 Q. Do you remember anything in particular 3 And let's limit it to the property here 
4 about that initial communication, whether it was 4 in Idaho Falls. 
5 the first, the second or one of the initial 5 A. In answer to my participation, I had a 
6 communications to you or to the San Francisco 6 1031 so I was looking at property. 
7 Residence Club about this property in Idaho 7 And the plans for the San Francisco 
8 Falls? 8 Residence Club, they didn't -- San Francisco 
9 A. The first -- one of the initial 9 Residence Club was not obligated to participate 
10 communications was the LoopNet advertisement that 10 in a 1031. 
II we received -- that I received from -- over the 11 So, whether they did or not, we didn't 
12 internet. 12 have any particular plans for reinvesting. 
13 Q. Was that the first thing that you 13 Q. Okay. When did that come about? 
14 looked at? 14 A. When the deal started to get put 
15 A. Yes. 15 together. 
16 Q. SO, did you actually view the LoopNet 16 Q. Do you remember anything in particular 
17 ad prior to closing? 17 that triggered the decision to be an investor for 
18 A. Yes, I did. 18 the San Francisco Residence Club? 
19 Q. And did you look at that with anybody 19 A. Not anything in particular. 
20 present with you? 20 Q. How about anything in general? 
2l A. No. 21 A. No. 
22 Q. You looked at that yourself? 22 Q. Okay. 
23 A. Yes. 23 (Exhibit No.2 marked.) 
24 Q. Did you look at it with Kevin? 24 BY MR. ARMSTRONG: 
25 A. No. 25 Q. Handing you what's been marked as 
Page 35 Page 37 
1 Q. And did you rely on that document in 1 Exhibit 2 to your deposition, have you ever seen 
2 making the ultimate decision as to whether the 2 this document before? 
3 San Francisco Residence Club ought to invest 3 A. Yes. 
4 money in purchasing this property? 4 Q. And if you look on the second page, is 
5 A. Did I rely on that in order to purchase 5 that your signature? 
6 it? 6 A. Yes. 
7 Q. Yes. 7 Q. And you're signing this document in 
8 A. I relied on that to become interested 8 your capacity as a secretary of the corporation? 
9 in it. 9 A. Yes. 
10 Q. Okay. So, maybe to wet your appetite, 10 Q. Okay. And can you identify what this 
11 if you will; or peak your interest in the 11 record is or what this document is? 
12 property. 12 A. It's Minutes of Special Meeting of the 
13 A. Yes. 13 Board of Directors of the San Francisco Residence 
14 Q. Has that been your experience, when you 14 Club, Incorporated. 
15 look to invest in properties, you look at the 15 Q. Okay. And the date of that meeting? 
16 initial ad and then you do your own investigation 16 A. November 12,2007. 
17 of whether it would be a worthwhile investment? 17 Q. And do you recall there actually being 
18 A. Yes. 18 a meeting where you met as a Board of Directors 
19 Q. Okay. Do you remember when it was that 19 on November 12, 2007 as reflected in these 
20 you would have looked at the LoopNet ad? 20 minutes? 
21 A. Late summer. It might be August. 21 A. No. 
22 Q. Okay. Let me ask you this: As far as, 22 Q. Are you aware of testimony that Anne 
23 you individually as Kate; and the entity, San 23 O'Shea gave with regard to this document? 
24 Francisco Residence Club, was it always a plan, 24 A. Yes. 
25 in your mind, to be an investor, personally, as 25 Q. Do you recall what she said? 
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1 Did the San Francisco Residence Club 
2 sign that document, to your knowledge? 
3 A. No. 
4 Q. Okay. So, it had the Real Estate 
5 Purchase Contract. 
6 And you're speaking as a group, right? 
7 A. Yes, I'm speaking as the San Francisco 
8 Residence Club, Incorporated. 
9 Q. I see. 
1. 0 A. The group of us, yes. 
1.1 Q. Okay. And it had the Lease Agreement. 
1 2 And that would be the Lease Agreement of the 
13 Children Center? 
14 A. Yes. 
1 5 Q. Okay. What else? 
16 A. We had also received a pro forma from 
1 7 Jeff. 
1 8 There was an Estoppel. 
1 9 Those are the main documents I remember 
2 0 receiving. 
21. Q. Okay. And those are the main documents 
2 2 that you would characterize as being the 
2 3 documents that would have been reviewed as a 
24 group or as the entity, San Francisco Residence 
2 5 Club, in doing its due diligence? 
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1 A. Those are the documents I remember 
2 receiving via e-mail. The e-mail was sent to me. 
3 Q. Okay. But going back to my question--
4 Do you want me to read it back to you? 
5 A. Yes, I do, please. 
6 MR. ARMSTRONG: If you could, please, 
7 read that back, Madam Court Reporter. 
8 (The record was read.) 
9 A. Those were documents we received as 
1 0 part of the due dil igence, yes. 
11 BY MR. ARMSTRONG: 
12 Q. Did you receive any other documents 
13 that you reviewed as part of the due dil igence of 
14 the San Francisco Residence Club? 
15 A. We did, but I'm not sure which ones 
1 6 those are. 
1 7 Q. Okay. So, it's your testimony the 
18 group could have reviewed other documents prior 
19 to closing other than the ones you've listed 
20 here, but you just don't know, as you sit here. 
2 1 A. You can ask me which ones they are and 
22 then I will know. 
23 I don't know, off the top of my head, 
2 4 all of them that we received. 
25 Q. When you -- let's just go through the 
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1 list that you provided up to this point and then 
2 we'll go from here. 
3 You testified, as a group, you received 
4 a LoopNet ad from Jeff Needs. 
5 A. Yes. 
6 Q. You received the Real Estate Purchase 
7 Contract. 
8 A. Yes. 
9 Q. You received the Lease Agreement that 
10 had been entered into with the Children's Center? 
11 A. Yes. 
12 Q. You received a pro forma from Jeff 
13 Needs. 
14 A. Yes. 
15 Q. And you had received an Estoppel 
16 Certificate? 
17 A. Yes. 
18 Q. Okay. And those are documents that you 
19 know, specifically, that the San Francisco 
20 Residence Club received and reviewed prior to 
21 closing. 
22 A. Those were sent to me, to Kate Donahue 
23 in an e-mail. 
24 Q. Okay. 
25 A. I did not receive anything that was 
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1 addressed to the San Francisco Residence Club. 
2 Q. Okay. 
3 A. Those were received, personally, by me. 
4 Q. Were you receiving those, personally, 
5 because of your personal interest in the property 
6 or because of the dual purpose of the San 
7 Francisco Residence Club also being a potential 
8 investor? 
9 A. I was receiving those as a personal 
10 investor. 
11 Q. Okay. 
12 A. I did not know what the involvement of 
13 the Residence Club would be at that time. 
14 Q. SO, would you have received these five 
15 documents that we've listed prior to your going 
16 to France? 
1 7 A. Some of them would have come prior to 
1 8 going to France. 
19 Q. Okay. We looked at Exhibit 2, which 
2 0 was the minutes of the special meeting on 
21 November 12. 
2 2 You were in France at that time? 
23 A. Yes. 
24 Q. Is that the date that the San Francisco 
25 Residence Club had actually decided, to your 
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1 A. My recollection at this time is that 1 Shiffman to be your attomey as it related to 
2 these were the things I had seen. 2 1675 Curlew prior to closing? 
3 Q. Okay. Do you have any personal 3 A. Well, as far as hiring him, if we asked 
4 knowledge as to who drafted the tenant Estoppel 4 him a question, we were given advice and we would 
5 Certificate? Any of the versions. 5 receive a bill for that advice. 
6 A. No. 6 Q. Did you ever pay any of Mike Shiffman's 
7 Q. Okay. Has Mike Shiffman ever acted as 7 bills as it related to the 1675 Curlew property 
8 your attomey? 8 prior to closing? 
9 A. In what capacity? 9 A. I don't know if we paid them or they 
10 Q. In your personal capacity as Kate 10 were part of the escrow. 
11. Donahue. 11 Q. I'm talking about you, individually. 
12 A. Yes. 12 Do you know? 
13 Q. Okay. Was his representation of you -- 13 A. No. 
14 did he represent you or the San Francisco 14 Q. As you look back on this transaction --
15 Residence Club with regard to this transaction, 15 hindsight is always in 20/20. As you look back 
16 the 1675 Curlew transaction? 16 on the transaction, is there anything that you 
17 A. What do you mean by "represent?" 17 feel either Jeff Needs or Tom O'Shea should have 
18 Q. Did you understand him to represent 18 been done differently? 
19 your interest as they related to the 1675 19 A. No. 
20 property prior to closing? 20 Q. You felt like they performed due 
21 A. What -- if you could just clarify what 21 diligence on behalf of the group the way that 
22 you mean by "represent." 22 they should have? 
23 Q. Well, you're being represented by 23 A. That they performed due diligence? 
24 counsel in this case, your interest in court 24 They received different documents and 
25 asserting claims on your behalf. 25 then that's what we relied on. 
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1 Did you understand Mike Shiffman to 1 Q. Okay. As far -- the record has 
2 represent any of your interests as they related 2 indicated that there was one visit made by Mr. 
3 to 1675 Curlew prior to closing? 3 O'Shea and Mr. Needs to the Children's Center to 
4 A. Mike Shiffman was asked for guidance 4 do a site inspection. 
5 with some of the documents. 5 Are you aware of that? 
6 Q. Okay. Were you a party to those 6 A. Yes. 
7 discussions? 7 Q. And were you aware of when that 
8 A. I am not sure what part I was. I know 8 occurred? 
9 we had discussions with Mike. I don't know if I 9 A. It was before the closing. I don't 
10 was a party to them or if I heard about them 10 know what month it was. 
11 after they had been discussed. 11 Q. Okay. Did you find out about it after 
12 Q. Would that have been prior to closing? 12 the fact, after the site inspection? 
13 A. Yes. 13 A. No. I don't know -- I don't recall 
14 Q. Okay. So, it is your understanding 14 what month they went. 
15 that he was representing the group's interest as 15 Before they were going, we discussed 
16 it related to -- or as they related to the 1675 16 their trip coming up here while they were here. 
17 Curlew property. 17 And then when they retumed, we heard 
18 A. Mike did not represent us. We asked 18 about the trip. 
19 him for guidance about some of the documents; the 19 Q. Okay. How did you hear about the trip? 
20 Estoppel, I know he helped on the TIC. I 20 A. Probably on the telephone or it may 
21 wouldn't say that he represented us. 21 have been -- shortly after he retumed, we would 
22 Q. Okay. But as far as having an 22 have gotten together. 
23 attomeylclient relationship with you, are you 23 Q. You weren't in France at the time? 
24 aware of that relationship ever being formed, 24 A. I don't know what month it occurred. 
25 formally, where he -- where you hired Mr. 25 Q. Was it prior to going to France? 
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1 what the tenant was doing for the community. I 1 
2 recall thinking: That is great. That would be 2 
3 great to have an investment project where we're 3 
4 involved at some level with something like that. 4 
5 He described the ten year lease 5 
6 characteristic of it. He relayed to me what Jeff 6 
7 Needs had relayed to him in terms of how safe he 7 
8 felt -- perhaps safe is the wrong word. But how 8 
9 strong of an opportunity he felt this was. 9 
1 a He made it very clear to me that this 10 
11 was not going to be one of these opportunities where 11 
1 2 we could expect some windfall down the road. It was 12 
13 one of these: Here's what it is, steady tenant, 13 
14 basically income in the mail every month type of 14 
15 thing. 15 
16 Q Okay. This was what he told you in the 16 
1 7 car while you were driving to the golf course? 17 
18 A Yes. He would have also said this to 18 
19 me while we were at his house as well just in terms 19 
2 a of furthering, further discussing it. 20 
21 Q Okay. While you were in the car going 21 
2 2 to the golf course, did you have any documents -- 22 
23 strike that. Did Mr. O'Shea have any documents for 23 
2 4 you to look at? 24 
25 A No. 25 
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1 Q Okay. How long was your discussion in 1 
2 the car on the way to the golf course about the 2 
3 investment opportunity here in Idaho Falls? 3 
4 A Approximately 20 minutes. 4 
5 Q Anybody else in the car with you? 5 
6 A ~. 6 
7 Q When was the next time that you had any 7 
8 sort of discussion with Mr. O'Shea -- strike that. 8 
9 Prior to, or at the time that you had this 9 
10 discussion with Mr. O'Shea in the car in the summer 10 
11 of 2007 driving to the golf course, did you know 11 
12 Jeff Needs? 12 
13 A No. 13 
14 Q Had you ever met him before? 14 
15 A No. 15 
16 Q After this discussion in the car going 16 
1 7 to the golf course, when was the next time that you 1 7 
18 had any sort of a discussion with Mr. O'Shea about 18 
19 investing here in Idaho Falls? 19 
20 A I don't recall specifically. It could 20 
21 have been later that day when we returned to the 21 
22 O'Shea residence. It could have been the next day 22 
23 just as well. 23 
24 Q Tell me about that next time. 24 
25 A The next time I believe we had a 25 
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conference call with Jeff Needs. I would have been 
in Tom's office at his home. It was at that point 
that I met Jeff Needs for the first time over the 
phone. 
Jeff would have reinforced at that 
point in the conversation the things that Tom told 
me the day before or two days before. 
Q Give me your fullest recollection of 
what was said in that meeting, that second next 
discussion. 
A With Jeff Needs? 
Q With Jeff needs. 
A Again, it would have been Jeff 
basically echoing a lot of Tom's comments regarding 
the characteristics of the opportunity in Idaho 
Falls. 
Q Okay. 
A I don't recall -- I don't recall 
specifics at this point. 
Q How about anything else generally that 
you recall? 
A We looked on Tom's computer with Jeff 
on the phone at the LoopNet advertisement. 
Q And did you have a discussion with 
either of those gentlemen in that conversation about 
Page 29 
that LoopNet ad? 
A Nothing specific comes to mind other 
than actually seeing it and reading it. 
Q You read it? 
A I did. 
Q Did you ask any questions about it? 
A I don't recall. 
Q Did Tom O'Shea say anything about that 
ad while you were looking at it? 
A I don't recall. 
Q Did Jeff Needs? 
A I don't recall. 
Q Any other documents that you looked at 
with Mr. O'Shea and Mr. Needs in that second 
discussion? 
A No, not at that point. I don't believe 
we had any documents at that point beyond the 
LoopNet advertisement. 
Q Was there an end result from that 
meeting? 
A There was interest on my part. 
Q Describe that for me. 
A I wanted to know more about it. 
Q Okay. Had you decided at that point to 
invest? 
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1 time seeing these probably the first couple of pages 1 
2 of both the 2005 tax return and the 2006 tax retum. 2 
3 Since then, I have reviewed or looked 3 
4 over all the pages in this exhibit. 4 
5 Q Okay. 5 
6 A That would have been sometime -- that 6 
7 would have been after the close. 7 
8 Q Okay. So the first time you ever 8 
9 looked at a full set of the tax returns from 2005 9 
1 0 and 2006 for The Children's Center would have been 10 
11 post closing? 11 
1 2 A Correct. 12 
13 Q Okay. And prior to closing you recall 13 
1 4 reviewing one or two pages of each year? 14 
1 5 A Correct. 15 
16 Q Okay. When it was explained to you why 16 
1 7 there was this imbalance of expenses with income in 1 7 
1 8 the tax returns, did you want to know more 18 
19 infollnation about The Children's Center financial 19 
2 0 position? 20 
2 1 A At the time I accepted the explanation 21 
2 2 that was given to me regarding, regarding why the 22 
2 3 expenses were higher in 2006 than they were in 2005 23 
24 which resulted in a loss for The Children's Center. 24 
25 Q Okay. Again, give me your fullest 25 
1 
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4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
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recollection of how that was explained to you. 1 
A I believe it was explained to me via a 2 
conference call with Jeff Needs and Tom O'Shea with 3 
Jeff explaining that The Children's Center was going 4 
through a growth period which was one of the reasons 5 
why they wanted to move to this building a year and 6 
a half ago because they anticipated a need for more 7 
space. 8 
They were hiring additional 9 
physicians -- I do recall specifically physicians -- 10 
which explained the additional costs. 11 
That is what I recall. 12 
Q Anything else that you recall being 13 
said in explanation of this issue of more expenses? 14 
A No. 15 
Q So, did you understand at this time 16 
that you reviewed a few pages of the tax returns 1 7 
that The Children's Center was moving into a new 18 
facility. or had moved -- that this facility was 19 
relatively new to them? 20 
A IdW. 21 
Q Okay. Was it at that time then that 22 
you had decided to purchase or to invest in the 1675 23 
property? 2 4 
A I would say it was approximately at 25 
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that time that I decided to invest. 
Q Was there any other information that 
you looked at or relied on in making that decision 
other than what you testified to? 
A I believe I saw an internal profit and 
loss statement for 2007 through mid-year June. 
Q Anything else? 
A I don't recall anything else. 
Q Okay. I am handing you what was marked 
as Exhibit 2 to the Caleb Foote deposition. 
A Excuse me. Let me restate that. I do 
still -- I do recall -- there was something else. 
There was a document that I believe Gordon Arave had 
sent to Jeff Needs showing a sUIllinary of rents 
received from June 2006 through, I believe, July of 
2007. 
Below that it had listed Cam charges 
that had been collected to-date. and then there were 
some expenses. In addition to that. there was also 
a page that Arave -- it was a letter. a very brief 
letter, stating that he would agree to, I believe. 
indelllilify the buyers for up to one percent of any 
loan assumption fees. And that was faxed over to us 
from Jeff Needs. 
Q Okay. 
Page 41 
Let's make sure I am clear on that list 
because I think we have a couple of documents that 
you can look at. 
But you indicated -- again. this is in 
response to a question that I asked you about the 
documents that you reviewed and or relied upon in 
deciding whether to invest in this property. 
Your testimony was a few pages from the 
tax returns from The Children's Center for 2005 and 
2006, is that correct? 
A That's correct. 
Q Also a partial profit and loss 
statement for the first half of 2007? 
A Correct. 
Q Okay. Any other documents that you 
recall? 
A I don't -- I don't know what this other 
document would be called. It was a summary of rents 
received. 
Q Let me hand you what was marked as 
Exhibit 4 to Caleb Foote's deposition. Do you 
recognize that as being that summary of rents 
received? 
A Ida. 
Q And I think your testimony was that 
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l this was a sheet that Gordon Arave had faxed to Jeff 1 today. 
2 Needs? 2 Q Okay. 
3 A Yes. I have seen another version. I 3 A Let me -- I would like to clarify -- I 
4 believe it's the same document. It does have a 4 don't recall ever seeing this document prior to 
5 different heading, a fax stamp so to speak, on it., 5 today. 
6 in fact, I think I can even tell you the date. The 6 Q Okay. 
7 date of that fax would have been September 18, 2007. 7 A I am fairly certain of it. 
8 It was part of a four-page fax. 8 Q Now, as far as these documents coming 
9 I believe that either Arave faxed it to 9 from Gordon Arave that you testified about earlier, 
10 Fife and then Fife got it to Jeff Needs, or Arave 10 the letter with the assumption of -- strike that. 
11 faxed it directly to Needs and then Needs faxed it 11 Did you understand that that 
12 to Tom O'Shea. 12 infonnation came from Gordon Arave based on what 
13 Q And that document that you're referring 13 Mr. O'Shea told you, or was that a conclusion you 
14 to: Do you know what that is, or what information 14 reached based on looking at the documents? 
15 was contained in that document that you just 15 A That is a conclusion that I reached 
16 described? 16 based 011 what the fax cover sheet indicated which 
17 A You are you talking about the letter, 17 Jeff Needs wrote out. It specifically said this is 
18 the other -- I believe it had an assumption fee 18 what the seller -- and I understood Gordon Arave to 
19 offer. the offer to pick up the assumption fee, if 19 be the seller. 
20 there was one. of up to one percent if the lender 20 Q Okay. 
21 was going to charge that. 21 A I concluded that it came from him or 
22 Q And that is this three or four page 22 someone from his office. 
23 document that you received by fax in September of 23 Q Okay. Had you ever looked at the real 
24 20077 24 estate purchase contract prior to reviewing these 
25 A That Tom O'Shea received. 25 documents that you testified to? 
Page 43 Page 45 
1 Q That Tom O'Shea received? 1 A No. 
2 A Yes. He showed that to me in his 2 Q Do you think that would have been a 
3 office on one of those days that I would have been 3 fair source of identifying who the seller is? 
4 there. 4 A I think it could have been a fair --
5 Q Okay. Let me understand exactly what 5 Q Okay. Were you aware, prior to the 
6 it was that you, or that Mr. O'Shea had received and 6 closing, of personal obligations that Gordon Arave 
7 that you had looked at at that time. What do you 7 had offered to take on with regard to the sale of 
8 recall seeing? 8 this particular property? 
9 A I saw a cover page from Jeff Needs. In 9 A Personal obligations: Could you 
10 the body or the comment section it said that the 10 clarify that? 
11 seller is offering to reimburse the buyer for up to 11 Q Well, were you aware of an agreement in 
12 one percent of any loan assumption fee that Stan 12 one of the addenda to the real estate purchase 
13 Corp., the lender, may charge. In addition to that 13 contract that dealt with Mr. Arave personally 
14 there was this document as well. 14 indemnifying the buyers in the event the option was 
15 Q Okay. And by this document, you're 15 ever exercised by the tenant? 
16 referring to Exhibit 4 of Caleb Foote's deposition? 16 A I never saw anything in writing about 
17 A Right. The specific document I saw was 17 that. But Tom O'Shea did mention that in one of our 
18 slightly different than this one because this one 18 discussions. I believe that would have been a group 
19 looks like it's coming from -- the top portion of 19 discussion. 
20 this document is slightly different because it does 20 I do know that the removal of the 
21 not contain the additional fax stamp on it. 21 purchase option was something that he and 
22 Q Okay. I'm handing you Exhibit 3. Do 22 Mr. Shiffman were working on diligently. I got the 
23 you recognize that as being a document that you 23 impression at the time that that was something that > 
24 would have received? 24 was not acceptable to us to have that purchase I 25 A I've never seen this document prior to 25 option contained in the document -- in the lease 
1053 
TandTReport@ida.net T&T Reporting 
12 (Pages 42 to 45) 
208.529.5291 
Transcript of the Testimony of Caleb Foote 
Date: September 29, 2009 
Volume: I 
Case: O'SHEA v. HIGH MARK DEVELOPMENT 
Printed On: December 15, 2009 
1054 
T&T Reporting 
Phone:208.529.5291 
Fax:208.529.5496 
Email:tntreport@ida.net 
Internet: TandTReport@ida.net 
EXHIBIT 
H 
Deposi tion of: Caleb Foote September 29, 2009 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Page 10 
was probably in the early summer, maybe late summer 1 
of 2007. 2 
Q Okay. Who was present at that dinner? 3 
A I believe it was only the O'Shea's and 4 
myself. 5 
Q I don't know if I asked you this: But. 6 
are you married? 7 
A Yes. 8 
Q Do you have children? 9 
A I do have two children. 10 
Q What are their ages? 11 
A I have a daughter who is 39 years old. 12 
And I have a son who is 37 years old. 13 
Q Okay. And you are still married? 14 
A I am on my second marriage. These 15 
children are from my first marriage. 16 
Q Okay. And how long have you been 17 
married to your second wife? 18 
A We have been together for 20 years. We 19 
have been legally married for seven years. 20 
Q Okay. Going back to this dinner in the 21 
summer of 2007 where you and the O'Shea's were 22 
present, was your wife present with you? 23 
A I do not recall -- I do not recall 24 
whether she was present. 25 
Page 11 
Q And were you having dinner with the 1 
O'Shea's specifically for purposes of talking about 2 
this investment opportunity? 3 
A No. 4 
Q Was it just a friendly get-together? 5 
A It was just a friendly neighborhood get 6 
together. 7 
Q Give me your fullest recollection of 8 
what was said at that time about this investment 9 
opportunity. 10 
A I believe Tom thought this was a very 11 
solid investment. He mentioned that it was a 2000 12 
square foot medical building in Idaho Falls that had 13 
a ten-year lease and a triple net lease. That it 14 
had a great income, with good positive cash flow; 15 
and that we could expect a seven to eight percent 16 
return on the investment. 17 
Q He told you this in this meeting in the 18 
summer of 20077 19 
A That's correct. 20 
Q Did Anne say anything about the 21 
investment? 22 
A I don't believe that she talked about 23 
it at all. I am not sure whether anne had seen the 24 
building by that time or not. I think this was 25 
1055 
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probably in the preliminary stages when Tom was 
meeting with Jeff Needs. I am not sure whether that 
was before or after Tom had come to Idaho to explore 
the building. 
Q Did he show you any documents in that 
meeting or in that dinner party? 
A No. 
Q So, he did not have a proforma? 
A Not at that time. 
Q Okay. What was the end result of the 
meeting with the O'Shea's that evening? 
A The end recall was that Tom said if I 
was interested in putting some money into the 
deal -- they were looking for a small investor such 
as myself. And that if I wanted to put in a hundred 
dollars or fifty thousand or a hundred thousand, 
that would be fine. 
And if I was interested we could talk 
about it in the future. 
Q And did you make any kind of a decision 
at the dinner party? 
A No. I did not. 
Q When was it that you decided then to 
invest some money into this property? When I say 
"this property", I am talking about the 1675 
Page 13 
property here in Bonneville County? 
A I believe it was probably within the 
following two weeks of the meeting or the dinner 
party with Tom and Anne. After discussing with my 
wife. and it looked like a great business 
opportunity -- I did not have any commercial 
property in my investment portfolio -- I thought it 
would be a way to diversify. 
The way that Tom described the 
investment, it looked like a very low-risk 
proposition. And with a ten-year triple net lease, 
with an eight percent cap, it sounded wondelful. 
Q Okay. What was your wife -- what is 
your wife's name? 
A Lorie Anne Goodfellow. 
Q What happened between the time that you 
met at the dinner with the O'Shea's where they 
presented this investment opportunity to you and had 
invited you to invest whatever amount you felt 
comfortable investing and then the decision you made 
two weeks after that? 
What happened in that two-week time 
period? Did you see documents? Did you talk with 
an investment counselor? 
A Yes, I did talk with Tom. I think he 
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1 showed me the LoopNet advertisement. I think he 1 correct. 
2 showed me the financial infonnation that we were 2 Q Okay. Let's go back to some of these 
3 given by Paul Fife regarding the property with the 3 documents that you reviewed or some of the 
4 income statements that all the rents were being paid 4 information; some of these things that transpired in 
5 on a current basis and there were no defaults. 5 the two week period between the dinner party and 
6 That The Children's Center was up to 6 your decision to invest. 
7 date on all of their payments to Arave. I think I 7 You indicated that you looked at the 
8 reviewed those with Tom. I looked at that. I 8 LoopNet ad with Tom. 
9 also -- I think I looked at a projection sheet that 9 A Yes. 
10 Jeff Needs had produced based on the information 10 Q He told you that it looked accurate. 
11 that we had received from Paul Fife and the Arave's; 11 The information, that it looked accurate? 
12 that within the first year of purchase that we could 12 A Right. 
13 expect a profit of approximately 112,000 as I 13 Q You took that at face value? 
14 remember which worked out to be a seven to eight 14 A I did. 
15 percent retum on our investment after everything 15 Q Where were you when he showed you this 
16 was paid. 16 LoopNet ad? 
17 After further discussion with Tom I 17 A I believe I was at the O'Shea's house 
18 told him that I would be interested in investing 18 --
19 $100,000 into the group that was going to make the 19 Q Okay. 
20 investment. And that it sounded like a very 20 A -- probably sitting there in their 
21 promising investment. 21 kitchen nook. 
22 Q Let's go back to my question about what 22 Q Had he called you over to take a look 
23 happened in the two week time period between the 23 at some information specifically? 
24 time that you met at dinner and the time that you 24 A I am not sure whether he called me or I 
25 made the decision to invest in this property. 25 called him. But we got together on a mutual basis 
Page 15 Page 17 
1 You indicated that you reviewed some 1 to you know discuss the information that he had at 
2 documents? 2 hand. 
3 A Yes. 3 Q Okay. So you went over to his house 
4 Q You mentioned a LoopNet ad? 4 and he had a LoopNet ad there for you to look at? 
5 A Yes. 5 A That's correct. 
6 Q Who showed that to you? 6 Q Had he printed it off the computer? 
7 A Tom. 7 Was it on a computer screen that you looked at? 
8 Q And what did he tell you when he showed 8 A I think it had been printed off. 
9 you that document? 9 Q Okay. And did you retain a copy of 
10 A He said that he had received this from 10 that? 
11 I believe Jeff Needs and Needs Real Estate; that all 11 A I did. 
12 the information looked accurate. He said that this 12 Q Okay. So did you -- let's finish the 
13 is just an amazing opportunity, brand new building. 13 list of the infonnation that you reviewed there with 
14 Q Tom said that the information on the 14 Mr. O'Shea the second time that you talked to him 
15 LoopNet ad looked accurate? 15 about it. 
16 A Yes. He told me that he had reviewed I 16 A Yes. 
17 guess financial information and I guess discussed 17 Q Is it fair to say this was the second 
18 this with Jeff Needs. I don't know whether he had 18 time that you had met with Mr. O'Shea on investing 
19 talked with any other individuals at that time. 19 in the 1675 property? 
20 But basically we took the LoopNet thing 20 A I believe that is true, yes. 
21 and the financial information that we had at that 21 Q Okay. What other documents did he 
22 time; that all rents had been paid I think. I think 22 have? 
23 that is what the decision was on my part. 23 A At that time? 
24 And I was just taking it at face value 24 Q That you remember reviewing and looking 
25 that all the infonnation that I had was true and 25 at. 
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sounded like a very, very good investment 1 
opportunity. 2 
Q Okay. You were 75 percent convinced it 3 
was a good investment opportunity. 4 
My question is a little bit more 5 
specific. Had you decided in the second meeting 6 
with Mr. O'Shea that you were going to invest 7 
whatever amount of money it was that you were going 8 
to invest? 9 
A I had pretty much decided that I would 10 
invest -- I am not sure whether I decided the exact 11 
amount. but I think I told him that I was interested 12 
in investing fifty to $100.000. 13 
Q You told him in that meeting you were 14 
in? 15 
A Yes, basically. 16 
Q Okay. Do you recall this dinner party 1 7 
that you testified to occurred in the summer of 18 
2007. The closing in this case, on this particular 19 
building, occurred on December 1 1,2007. 20 
Does that date ring a bell with you? 21 
A Yes. 22 
MR. CROCKETT: Actually -- 23 
MR. ARMSTRONG: I may be off by one or 24 
two days. 25 
Page 23 
MR. CROCKETT: I think it's actually 1 
December 12th. 2 
MR. ARMSTRONG: Okay. 3 
BY MR. ARMSTRONG: 4 
Q With that correction, does that comport 5 
with your memory? 6 
A Yes. 7 
Q Okay. Between the dinner party and the 8 
closing you testified to discussions that you had 9 
with Tom O'Shea -- 10 
A That's correct. 11 
Q -- about the investment. You decided 12 
to invest after that second meeting. After that 13 
second meeting -- between that second meeting and 14 
closing. do you recall any other meetings that you 15 
had or discussions that you had with any of the 16 
investors about investing in this property? 1 7 
A I believe I had several other 18 
discussions with Tom O'Shea. It was mainly around 19 
giving me -- I think there were two two-page 20 
summaries of income tax returns from The Children's 21 
Center. I think there were two pages -- a two-page 22 
summary of 2005 and a two-page summary of 2006 tax 23 
returns that looked like The Children's Center had 24 
been making. as I recall, 4.2 to 5.7 million dollars 25 
Page 24 
111 ll1come. 
That they had paid their taxes on time. 
There were no questions regarding that. I think I 
saw the lease estoppel celtificate. There were 
several initially. One I think that Tom gave me 
that had where the tenant had a clause that said 
that they had the right to purchase the building 
within three years of the deal I thing. 
Then a later estoppel certificate that 
was removed. I think the other one was a profit and 
loss statement that I believe showed that they had 
been making a lot of income, paying their rents on 
time as I recall. 
I never received a balance sheet. I am 
not -- I don't think Tom had received a balance 
sheet either on the investment. And I think that is 
about it. 
MR. ARMSTRONG: Okay. 
(Exhibit I marked) 
BY MR. ARMSTRONG: 
Q I am handing you an exhibit that has 
been marked as Exhibit Number I to your deposition. 
Have you ever seen that document before? 
A I have seen the first two or three 
page: of this. I don't think I saw the entire tax 
Page 25 
return. 
Q Okay. Now your testimony earlier was 
that you remember at some point in time after that 
second meeting, after you had decided to invest. you 
had seen a two-page --
A I think it was the initial two pages of 
this tax return that I saw. I don't remember if it 
was two or three pages. 
Q I will represent to you that the stack 
of documents there that I handed you actually 
include the 2005 tax return for The Children's 
Center, the 2006 tax return for The Children's 
Center. The last two pages are a balance sheet of 
The Children's Center. 
I know there is a dispute in this case 
as to whether the balance sheet was ever received by 
Mr. Needs and then passed along to the plaintiffs in 
this case. 
A The only thing that I saw -- and I 
think that Tom gave me -- was a two-page summary of 
the first two pages of 2005 and the first two pages 
of 2006. 
I never received the rest of the tax 
returns. and I never received a balance sheet. 
Q Okay. Let's stick to what you did 
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1 (Exhibit 4 marked) 1 Would you agree with that? 
2 BY MR. ARMSTRONG: 2 A I would agree with that. 
3 Q Handing you what was marked as Exhibit 3 Q Okay. Was there any other financial 
4 4 to your deposition. Do you recognize that 4 information that you had related to the tenant prior 
5 document? 5 to closing? 
6 A Yes, I do. I have seen this before. 6 A I don't believe so. 
7 Q What is that? 7 Q Okay. So what we looked at in Exhibits 
8 A The Idaho Falls Children's Center rent 8 I through 4 would be the totality of financial 
9 received. 9 documents that you would have had or received? 
10 Q Okay. Do you remember what the 10 A I think -- this is what I recall 
11 circumstances were of your receiving this document? 11 remembering. I don't know whether you would 
12 A I don't recall. I remember receiving 12 consider the lease estoppel certificate another 
13 this. And I think it was sometime during the fall 13 financial document, but I also saw that. 
14 of 2007. Looked like all rents had been paid and 14 Q Okay. 
15 that the building maintenance, expenses and 15 MR. CROCKETT: Just to correct the 
16 everything else had been paid. 16 record, Counsel, he said he did not see the 
17 Q Do you remember receiving Exhibit 4 17 balance sheet which is included in the exhibit. 
18 around the same time that you received Exhibit 3? 18 He saw two or three pages of each tax return. 
19 A I think it was sometime in the fall of 19 BY MR. ARMSTRONG: 
20 2007. I don't recall the exact time. 20 Q And that was your testimonty, was it 
21 Q Okay. Do you recall if it was at or 21 not? 
22 near the time that you had received Exhibit 3 that 22 A That's correct. 
23 you had received Exhibit 4? 23 Q As far as Exhibit I is concerned --
24 A I don't. 24 A As far as Exhibit 1 is concerned, I 
25 Q Did you ever do any independent 25 don't think I saw the entire document. I saw two or 
Page 43 Page 45 
1 analysis on your own about whether this would be an 1 three pages of the 2005 and two or three pages of 
2 investment that you would want to make? 2 the 2006 tax returns. 
3 A No. 3 Q Let's go to the last two pages of the 
4 Q Is there a reason why? 4 tax returns in Exhibit 1. 
5 A No. 5 A I never saw this. 
6 Q Is it because you just assumed that the 6 Q Okay. Did you ever see a copy of the 
7 investigation -- 7 real estate purchase contract in this case prior to 
8 MR. CROCKETT: Objection. He has 8 closing? 
9 answered the question, Counsel. 9 A I don't recall. 
10 THE WITNESS: I already assumed that 10 (Exhibit 5 marked) 
11 the investigation had been done to my 11 BY MR. ARMSTRONG: 
12 satisfaction by people who I respected and had 12 Q Handing you Exhibit 5 to your 
13 much more experience in evaluating these sorts of 13 deposition. That is a copy of the complaint that 
14 transactions. 14 was filed in this case. Prior to that complaint 
15 BY MR. ARMSTRONG: 15 being filed, did you review it? 
16 Q Those people would have been Tom O'Shea 16 A Did I review this prior to it being 
17 and or Jeff Needs? 17 filed? 
18 A Yes. 18 Q That's correct. 
19 Q Anybody else? 19 A I don't believe I did. 
20 A No. 20 Q Okay. There are a number of exhibits 
21 Q Okay. Do you recall reviewing -- 21 that are attached to this complaint. I would like 
22 we've looked at Exhibits 1, 2, 3 and 4 of your 22 you to go to the exhibit that has been marked as 
23 deposition. And these documents appear to be 23 Exhibit C--
24 financial information related to The Children's 24 A (witness complies). 
25 Center. 25 Q -- to the complaint. Now go back a few 
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1 A. Yes. 1 A. Yes. 
2 Q. •• prior to closing? 2 Q. Was anyone else with you? 
3 A. Yes. 3 A. No. 
4 Q. Do you remember when that was? 4 Q. Okay. Continue. 
5 A. October or November of '07. 5 A. And then we drove around the property 
6 Q. Was there snow on the ground? 6 and looked at the building, the physical building 
7 A. No. 7 itself, the night before. The following morning we 
8 Q. Did you fly in, drive in from Boise? 8 visited Paul Fife's office. We had wanted to meet 
9 How did that work? 9 Mr. Smith, who was in charge of The Children's 
10 A. Flew into Boise, drove up. 10 Center. We were told not to. 
11 Q. Did you drive with Jeff Needs? 11 Q. Who told you? 
12 A. I believe so. 12 A. Mr. Fife, Paul Fife. 
13 Q. Did you talk about the transaction 13 Q. Did he tell you not to talk with him? 
14 during your drive? 14 A. Not to interrupt him. 
15 A. Among other things, I'm sure I did. 15 Q. Not to interrupt him. I think 
16 Q. What did you do when you got to Idaho 16 Mr. Needs testified that the suggestion was they 
17 Falls on that particular trip? 17 didn't want the operations being interrupted with 
18 A. I take it back. I take it back. I 18 the children that were there. Do you remember 
19 didn't drive up with Jeff Needs. On second -- I 19 that? 
20 now recall I flew into Salt Lake City and drove up 20 A. That was the impression they gave us, 
21 here and met Jeff Needs here in Ammon. And he had 21 that we were intruders and outsiders, and be 
22 bumped into Louis Kraml at the time, and then when 22 careful not to interrupt the operation. 
23 I arrived, he introduced me to Louis Kraml. 23 Q. Who gave you that impression? 
24 Q. So is that the meeting that you had at 24 A. Paul Fife. 
25 the coffee shop? 25 Q. Did Matt Smith give you that 
r== PAGE 70 ================; = PAGE 72 =================;) 
1 A. Yes. 1 impression? 
2 Q. So there was a scheduled time to meet 2 A. We did not meet Matt Smith. I asked 
3 with Louis Kraml at the coffee shot? 3 to meet Matt Smith. We went to the secretary's 
4 A. No, there wasn't. He had bumped into 4 office and asked if Matt Smith was there anyway. 
5 him, I believe. 5 Q. Was Paul Fife with you? 
6 Q. He had already bumped into him in the 6 A. I'm not sure about that now. 
7 coffee shop? 7 Q. Jeff Needs was with you? 
8 A. Yes. 8 A. Jeff Needs was with me. 
9 Q. You were already en route to Idaho 9 Q. Anybody else that was with you? 
10 Falls? 10 A. No. 
11 A. Yes. 11 Q. Tell me what happened when you went to 
12 Q. Jeff Needs said he had stopped by this 12 the secretary to ask to meet Matt Smith. 
13 coffee shop and said I have somebody I want you to 13 A. I asked if we could meet with Matt 
14 meet? 14 Smith, if he was in, and we were told that he 
15 A. No, he didn't say that. He said I 15 wasn't. 
16 want to meet you at the coffee shop. 16 Q. And then what did you do? 
17 Q. And that's when you talked with Louis 17 A. We introduced ourselves. And we asked 
18 Kraml? 18 if we could walk around in general, and we were 
19 A. That's right. 19 told we could, and we did. 
20 Q. Tell me what you did when you visited 20 Q. Did you walk around the entire 
21 the property during this visit to Idaho Falls, the 21 property inside? 
22 1675 property. 22 A. We did, yes. 
23 A. We walked -- we drove around the 23 Q. Did anybody accompany you and 
24 neighborhood in general. 1 060 24 Mr. Needs while you did that? 
25 Q. You and Jeff Needs? 25 A. I don't recall there was anyone 
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1 prevent you from meeting with Matt Smith? 1 A. Yes. That's what it says. 
2 A. It's a free world, I guess, and one 2 Q. And if you'd turn to page 18 of this 
3 could insist on seeing Matt Smith if Matt Smith 3 document. 
4 were so disposed. 4 A. They're not numbered, I don't believe. 
5 Q. So the answer to my question is no, 5 Q. Down at the bottom after first amended 
6 Paul Fife did not? 6 verified complaint. Sorry. You're going further. 
7 MR. CROCKETT: You need to give him a 7 Do you want me to help you out there. There you 
8 chance to finish. 8 go. Is that your signature on the verification 
9 THE WITNESS: Please. Yes. We respected 9 page? 
10 the wishes of Paul Fife, and we felt that Paul Fife 10 A. Yes. 
11 was representing the seller. We respected the 11 Q. And that was Signed by you September 
12 wishes of the seller. 12 30th,2008? 
13 Q. BY MR. ARMSTRONG: But you were buying 13 A. Yes. 
14 the property. You were going to be taking -- 14 Q. And you're stating there that you've 
15 A. Yes. 15 read the above and foregoing first amended verified 
16 Q. -- over as the landlord of this 16 complain~ know its contents, and you believe the 
17 particular tenant? 17 facts to be true as stated in the complaint, 
18 A. Yes. 18 correct? 
19 Q. Did Paul Fife prevent you from 19 A. Yes. 
20 conducting that due diligence as far as meeting 20 Q. If you'll turn to page 3 of the 
21 with the tenant? 21 complaint, paragraph 7, it says: Some advertising 
22 A. In some way, yes. In some way, yes. 22 and promotion ofthe subject property was published 
23 Q. And in what way was that? 23 and disseminated by Paul Fife, defendants' 
24 A. By putting -- by persuading us to not 24 exclusive real estate listing and selling agen~ 
25 see Matt Smith during the course of our visit. And 25 including, but not limited to, a LoopNet listing, a 
r== PAGE 78 ;= P E 80 AG 
1 we respected his wishes. 1 copy of which is attached hereto as Exhibit A and i 
2 Q. But nothing prevented you after that 2 made a part thereof by this reference. 
3 from sending an e-mail to Matt, calling Marc 3 If you'll look at Exhibit A. It's one 
4 Weinpel, talking with anybody that was affiliated 4 page after your verification page. 
5 with The Children's Center? 5 A You may have to help me here. 
6 A. No, he didn't prevent us from doing 6 MR. CROCKETT: You're going too far. These 
7 that. 7 are the exhibits, and it's right after -- it's 
8 Q. How about Ben Arave? 8 right there. 
9 A. I had no contact with Ben Arave. 9 THE WITNESS: I got it. Yes. 
10 Q. How about Jared Arave? 10 Q. BY MR. ARMSTRONG: When was the first 
11 A. I had no contact with Jared Arave. 11 time that you saw this LoopNet advertisement? 
12 Q. Anybody else that you understood to be 12 A. Again, in the fall of '07. I can't 
13 representing the seller, did any of those people 13 tell you a specific date. 
14 prevent you from meeting with The Children'S Center 14 Q. Did you show this to the other 
15 or anybody associated with The Children's Center? 15 investors? 
16 A. No. 16 A. I may have. I know --I'm sure I 
17 MR. ARMSTRONG: Handing you what we're 17 showed it to my wife and probably to the Donahues. 
18 going to mark as Exhibit *-058. 18 I may have shown it to Chillemi and Caleb, but I'm 
19 (Exhibit *-058 marked.) 19 not certain of that. 
20 Q. BY MR. ARMSTRONG: We're marking this 20 Q. Do you usually rely on this kind of an 
21 as Exhibit *-058 to your deposition. Do you 21 advertisement in entering into a purchase and sale 
22 recognize this document? 22 agreement, or do you view this as more of an 
23 A. Yes. 23 enticement to look at the property a little 
24 Q. This is the first amended verified 1061 24 further? 25 complaint in this case, correct? 25 A. A LoopNet advertising and listing? 
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1 the end of December 2007 -- 1 income of $299,850 from some source, correct? 
2 A. Yes. 2 A. Yes. 
3 Q. -- on your settlement statement? 3 Q. You don't know what the source of that 
4 A. Yes. 4 is? 
5 Q. So that actually was credited to on 5 A. Offhand I don't know what sources he 
6 your behalf -- 6 used for that. I assume that he used the LoopNet 
7 A. Yes. 7 listing. I assume that he may have used 
8 Q. -- to reduce the purchase price; is 8 information he got from Paul Fife about the 
9 that right? 9 building and about the income. He may have -- he 
10 A. Yes. You could say that. 10 may have seen a copy of the lease at that point. 
s 
I 11 Q. If you'd look at tab 5, this is a 11 I'm not sure if it's too early at that point in 12 duplicate document. Do you recognize that as the 12 time or not. It's not difficult to calculate the 13 LoopNet? 13 income if you know the rent per month, and if you 14 A. Yes. 14 know the cam charges per month it's not difficult. 
15 Q. And that was attached as an exhibit to 15 Q. So you think that may be the source of 
16 the complaint, correct? 16 the information? 
17 A. Yes. 17 A. Yes. Nor is it difficult, by the way, 
18 Q. Look at the second page of that 18 to calculate the cap rate that you were inquiring 
19 document. Do you recognize that document? 19 about earlier on. If you know the income and the 
20 A. Yes. 20 expenses, it doesn't take a rocket scientist to 
21 Q. And do you recognize that as -- it 21 come up with the 8 percent cap rate. 
22 says that it's prepared for O'Shea Family Trust? 22 Q. Sure. In fact, I think you take the 
23 A. Yes, I see that. 23 net operating income, the NOI, and you divide that 
24 Q. It was created on August 7th, 2007, if 24 by the purchase price; is that correct? 
25 you look at the bottom left-hand corner? 25 A. Yes. 
;== PAGE 138 ;== PAGE 140 
1 A. Yes. 1 Q. And the net operating income is the 
2 Q. Do you remember getting this document 2 income minus the expenses? 
3 on or around August 7th, 2007? 3 A. Yes. 
4 A. Yes. I remember seeing that document 4 Q. And then your figure -- the product of 
5 around that time. 5 that would be your cap rate? 
6 Q. Do you know what documents Mr. Needs 6 A. Yeah. I don't know why it would be 
7 referred to in creating the financial summary at 7 called puffery. You know, it's a factual-- it's a 
8 the top left-hand corner of that document? 8 factual figure. 
9 A. Please phrase the question again. 9 Q. But it's based on the purchase price? 
10 Q. Do you know what the source of 10 A. Yes. 
11 information was for Mr. Needs' financial summary at 11 Q. Whether the purchase price reflects 
12 the top left-hand of that document? 12 value or not, that's for the parties to dicker, 
13 A. I don't know all of his sources, no. 13 right? 
14 I presume he relied on this greatly. 14 A. But the cap rate is determined by the 
15 Q. It says financial summary --I'm 15 income and the expenses. 
16 sorry, he relied on what? 16 Q. Sure. Divided by the purchase price. 
17 A. On this, on the LoopNet listing. 17 So it's going to go up or down based on what the 
18 Q. So you think that the LoopNet listing 18 purchase price is? 
19 is the basis for his financial summary on the 19 A. Yes. 
20 second page of tab 5? 20 Q. Turn to tab 6. This is a letter from 
21 A. I presume he had other sources also. 21 Gordon Arave dated July 15, 2008. Do you recognize 
22 I don't know what they were. 22 that document? 
23 Q. Tax returns? 23 A. Yes. 
24 A. Maybe. 106~ 24 Q. Did you see this around the time that 25 Q. He's getting this figure of gross 25 it was dated? 
Depos i tion of: Richard J. Armstrong June 10, 2009 
Page 2009 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS O'SHEA and ANNE DONAHUE 
O'SHEA, Trustees of the Thomas and 
Anne O'Shea Trust u/d/t DATED 
NOVEMBER 2, 1998; GRANDVIEW CREDIT, 
LLC, a California limited liability 
company; CALEB FOOTE, an individual, 
KATE LARKIN DONAHUE, an individual, 
JOHN KEVIN DONAHUE, an individual, 
and SAN FRANCISCO RESIDENCE CLUB, 
INC., a California corporation, 
Plaintiffs, 
vs. 
HIGH MARK DEVELOPMENT, LLC, an Idaho 
limited liability company; GORDON 
ARAVE, individually and as Member of 
High Mark Development, LLC; JARED 
ARAVE, individually and as Member of 
High Mark Development, LLC; BENJAMIN 
ARAVE; individually and as Member of 
High Mark Development, LLC, and JOHN 
DOES I-X, 
Sheila T. Fish 
RPR, CSR 
TandTReport@ida.net 
Defendants. 
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= SHEET 12 PAGE 45 =~==========iI F""""" PAGE 47 ================;, 
1 continue to presume that you write this letter on 1 sale had closed. 
2 behalf of your client, High Mark Development, LLC? 2 Q. Okay. 
3 A. Well, yes. I'm writing it on behalf of 3 A. I remember a conversation with 
4 my client, yes. 4 Mr. Shiffman five to ten minutes long. He had called 
5 Q. In your capacity as High Mark's 5 me and I was -- after the sale had closed prior to 
6 attorney? 6 this lawsuit being filed. 
7 A. Yes. 7 Q. Do you recall any discussions with 
8 Q. And related to the transaction between 8 Mr. Shiffman prior to closing on December 10, 200n 
9 what I'll refer to as the buyers, the O'Shea group, 9 A. No, I don't. 
10 and your client, High Mark Development? 10 (Exhibit NO.7 marked.) 
11 A. At least part of it does looking at the 11 Q. BY MR. CROCKETT: Showing you what's 
12 second page. There was another issue that had come 12 been marked as Exhibit No.7, could you first 
13 up in the interim, a Rocky Mountain bill or Rocky 13 identify what it is? What is it? 
14 Mountain Power bill or account that had come up 14 A. This is a lease estoppel certificate 
15 during the interim of the buyer buying the premises. 15 dated October 17, 2007, signed by Matt Smith it 
16 Q. Now, may I presume that any·· that you 16 appears on October 18th, 2007. 
17 were handling discussions, conversations, and 17 Q. Okay. And isn't that the same document 
18 negotiations with Mr. Weinpel regarding the lease 18 that you provided to Marc Weinpel for signature for 
19 estoppel certificate? 19 his clients? 
20 A. Handling for whom? 20 A. I believe that I did present it to 
21 Q. High Mark. 21 Mr. Weinpel. 
22 A. For High Mark? Yeah, I think that's a 22 Q. Did you draft it? 
23 fair statement. 23 A. Again, going back, I drafted portions 
24 Q. Okay. Was anybody else •• my 24 that were identified in the letter that I sent to 
25 understanding in general you were communicating with 25 Mr. Weinpel. 
r== PAGE 46 ==~=====~=======;J r== PAGE 48 ===~============jJ 
1 Paul Fife. He was communicating with Jeff Needs and 1 Q. Okay. Let me just ask you specifically: 
2 you were communicating with Marc Weinpel vis-a-vis 2 Did you draft paragraph two? 
3 the lease estoppel certificate; is that a fair 3 A. I drafted --I recall drafting the 
4 statement? 4 language after the sentence "if none state none." 
5 A. I think that's a compound question, and 5 Q. Okay. Who drafted the other parts of 
6 I think it lacks foundation, because I don't know 6 two? 
7 what the discussions were between Mr. Fife and 7 A. I don't know. 
8 Mr. Needs. 8 Q. Could it have been you? 
9 Q. Okay. Who did you deal with on behalf 9 A. I don't know. 
10 of the buyers with respect to the lease estoppel 10 Q. Okay. Who drafted paragraph four, if 
11 certificate? 11 you remember? 
12 A. No one. 12 A. I think I may have made changes to four 
13 Q. Okay. Who did you deal with with 13 after it had been sent to me. I think paragraph four 
14 respect to the lease estoppel certificate other than 14 is identified in a letter that I sent to Mr. Weinpel 
15 Weinpel? 15 where I had made certain modifications to it, so I 
16 A. Well, Paul Fife. I would relay --I 16 don't know. I think I wrote some of what is 
17 would receive messages or - well, I don't know. 17 contained in paragraph four. 
18 Q. You don't remember or you don't know? 18 Q. How about paragraph five? 
19 A. I just don't know. I know I didn't have 19 A. Same answer. 
20 any communications with Mr. Needs or any other buyers 20 Q. Okay. You had drafted portions of it? 
21 on the estoppel certificate. 21 A. Well, I don't know. I don't know if I 
22 Q. Okay. How about an attorney in San 22 drafted any of paragraph five. I don't know. 
23 Francisco, Michael Shiffman? Did you ever talk with 23 Q. Had you, in fact, reviewed the document 
24 him? 24 before you sent it to Mr. Weinpel for execution by 
25 A. No. Well, I did talk to him after the 1 0 6 4 25 his clients? 
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1 A. I don't know. 1 portion tenant agrees to immediately sign the 
2 Q. You don't know or you don't recall? 2 estoppel certificate dated October 17, 2007. 
3 A. I don't know and I don't recall. 3 A. Yes. 
4 Q. Okay. Well, at least to this point you 4 Q. Is that the same estoppel certificate 
5 acknowledge that you revise certain provisions in 5 that is Deposition Exhibit No. 7? 
6 this specific document; correct? 6 A. Yes. I believe so. 
7 A. Yes. 7 Q. As I understand it in paragraph five of 
8 Q. Okay. 8 this letter agreement that it was only to be 
9 A. Let me clarify that too, Greg, because 9 effective if the transaction with O'Shea actually 
10 this document I think went through certain revisions 10 went through and closed. 
11 stemming all the way back I think to September of 11 A. Correct. 
12 2007. And so when you say changes made to this 12 Q. Do you agree to understand that the 
13 document I think that those changes may have 13 O'Shea transaction with High Mark Development did, in 
14 transferred over into this final document that was 14 fact, go forward and close on December 10, 2007? 
15 actually signed. 15 A. Or around that date. I recall it being 
16 (Exhibit NO.8 marked.) 16 December 10th, 11th, or 12th. I can't remember the 
17 Q. BY MR. CROCKETT: Okay. Showing you 17 exact date, but, yes. 
18 what's been marked as Deposition Exhibit No.8. Do 18 (Exhibit NO.9 marked.) 
19 you recognize what that is? 19 Q. BY MR. CROCKETT: Thank you. Showing 
20 A. I do. 20 you what's been marked as Deposition Exhibit No.9. 
21 Q. What is it? 21 Can you describe what is it? 
22 A. It's a letter dated October 18, 2007. 22 A. This is an e-mail from me dated 
23 It is a letter agreement, and it's dated -- the 23 October 26, 2007, to Marc Weinpel at the top and the 
24 agreement portion is dated October 18, 2007. 24 anginal message is October 24, 2007, again, to Marc 
25 Q. It would appear that this agreement and 25 Weinpel. 
j== PAGE 50 ==================n = PAGE 52 =============='===lI 
1 the lease estoppel certificate, which we have marked 1 Q. You're the composer? 
2 as Exhibit No.7, were signed on the same date. 2 A. Yes, I am. 
3 Would that be a correct statement? 3 Q. Last sentence in the second paragraph 
4 A. It appears that way, yes. 4 says: We, therefore, anticipate that November's rent 
5 Q. They're both dated and signed 5 will need to be paid to High Mark, not the new owner, 
6 October 18, 2007; correct? 6 understanding that H would not close until December. 
7 A. Yes. 7 Correct? 
8 Q. This Exhibit No.8 is on your firm's 8 A. Correct. 
9 letterhead; correct? 9 Q. Then in the second paragraph you 
10 A. Correct. 10 basically are asking when are you going to pay your 
11 Q. Did you draft it? 11 October rent; correct? 
12 A. I did. 12 A. Can you restate the question? 
13 Q. So may we presume by that fact that you 13 Q. Well, part of your reason for writing 
14 knew and understood the contents? 14 this was to apparently make inquiry of Mr. Weinpel 
15 A. You don't need to presume. I drafted 15 about when they could expect to receive rent payments 
16 it. I know what it says. 16 for October 2007 on the building at 1675 Cu rlew; 
17 Q. Okay. What was, just in general, the 17 correct? 
18 intent of this agreement? 18 A. Correct. 
19 A. Well, I think it -- the intent speaks 19 Q. Thank you. So by that you at least had 
20 for itself through the document. I don't know what 20 knowledge at that time that their October rent had 
21 the intent is of those who Signed the agreement 21 not been paid? 
22 portion. I know my intent in sending it was to relay 22 A. As of the date of this e-mail, that is a 
23 the terms of the agreement as counsel for High Mark. 23 true statement. 
24 Q. Let me just ask you this: The Exhibit 1 0 6 5 24 (Exhibit No.1 0 marked.) 
25 NO.8 says that paragraph two under the agreement 25 Q. BY MR. CROCKETT: Okay. Let's look at 
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Marc J Weinpel 
From: 
Sent; 
To: 
Cc; 
Rick J. Armstrong frjarmstrong@woodcrapo.com] 
Wednesday. November 07,20074:43 PM 
Marc J Weinpel 
westernrealty@hotmail.com 
Page 1 of 1 
Subject: Rent Obligation--Confidential and Privileged Settlement Negotiations pursuant to Idaho R 
Evid.408 
Attachments: hm note. I 1.07 .07 .pdf 
Marc: 
I have left you voice mail and e-mail requesting information as to when the October and November 2007 rent and 
CAM charges for the Idaho Falls building will be paid in full. I have not heard anything from you on this. I am 
assuming that you may be out of the office and are therefore unable to communicate with me. My client has 
asked me to contact you to discuss the option of satisfying the Center's rent obligation for October and November 
2007 on the Idaho Falls property only through issuance of a promiSSOry note. I have taken the liberty of drafting a 
note to this effect and have attached it for your review and comment Understand that the note would only defer 
rent payments for October and November 2007 on the Idaho Falls building, and that the Center is still required to 
make timely non-deferred payments for December 2007 going forward, as well as remain current in its rent 
obligations on the Pocatello building. Moreover. Mr. Smith's LLC is still required to make timely payments under 
the other outstanding note to Mr. Arave. Also, the attached note as proposed requires the first payment be made 
on December 1, 2007. If your client is in agreement, please contact me so that I can forward to you a signature 
copy of the note It is critical that we get this situation resolved, so please put this at the top of your and Mr. 
Smith's list 
Thank you, 
Richard J .. Armstrong, Esq. 
WOOD CRAPO LLC 
500 Eagle Gate Tower 
60 East South Temple 
Salt Lake City, Utah 84111 
Tel: (801) 366-6060 
Fax: (801) 366-6061 
rjarmstrong@woodcrapo.com 
CONFIDENTIALITY NOTICE: This message Is from the law firm Wood Crapo, LLC This message and any 
attachments may contain legally privileged or confidential information, and are intended only for the individual or 
entity identified above as the addressee. If you are not the addressee, or if this message has been addressed to 
you in error, you are not authorized to read, copy, or distribute this message and any attachments, and we ask 
that you please delete this message and attachments (including all copies) and notify the sender by return e-mail 
or by phone at 801-366-6060, Delivery of this message and any attachments to any person other than the 
intended recipient(s) is not intended in any way to waive confidentiality or a privilege. All perSonal messages 
express views only of the sender, which are not to be attributed to Wood Crapo, LLC, and may not be copied 
or distributed without this statement. 
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Case: O'SHEA, ET AL v. HIGH MARK DEVELOPMENT 
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Deposition of: Jared Arave January 30, 2009 
Page 6 
1 Q. Are you managing then the construction 1 
Page 8 
professional office building located at 1675 Curlew 
2 of those buildings? 2 in Idaho Falls? 
3 A. No. 3 A. Repeat that. I'm sorry. 
4 Q. Well, who's doing that? 4 
5 A. I help out with it. 5 
6 Q. Do you have any other job 6 
7 responsibilities with Arave Construction Company 7 
Q. Do you recall that in 2006, 2007 High 
Mark was the owner of a professional office 
building in Idaho Falls located at 1675 Curlew and 
leased to The Children's Center? 
8 other than what you've talked about? 8 
9 A. Odds and ends. 9 
10 Q. Is that a full-time job? 10 
11 A. Yes. 11 
12 Q. And are you then a paid employee of 12 
13 Arave? 13 
14 A. Yes. 14 
15 Q. Are you also an owner? 15 
A. I'm aware of that. 
Q. Did you have anything at all to do 
with that particular facility? 
A. I did not. 
Q. Did you have anything to do with the 
construction of the facility? 
A. No. 
Q. Did you ever have any dealings with 
16 A. No. 16 
1 7 Q. You're not an owner. How about High 1 7 
the tenant in that building, The Children's Center, 
Incorporated? 
18 Mark Development, what's your involvement in High 18 
1 9 Mark Development? 19 
2 0 A. Part owner. 2 0 
2 1 Q. Okay. You're a part owner. Are you 21 
22 also an employee? 22 
23 A. No. 23 
2 4 Q. Do you have any responsibilities 24 
25 currently with respect to High Mark at all? 25 
Page 7 
A. No. 
Q. Did you ever have any dealings, 
personal dealings, with Matt Smith? 
A. No. 
Q. Did you ever have any personal 
dealings with Marc Weinpel? 
A. No. 
Q. Who did deal with that facility on 
A. No. 1 behalf of High Mark, if you know? 
Q. Do you know, who is the manager or 
essentially the principal manager of High Mark 
Development? 
MR. ARMSTRONG: Objection, foundation. 
THE WITNESS: I don't really know who is. 
2 A. I don't know. 
3 Q. Would that have been your father, 
4 Gordon Ara ve? 
5 A. Could have been. 
6 Q. Was there anybody else that you know 
Page 9 
1 
2 
3 
4 
5 
6 
7 
8 
9 
Possibly my father. 7 of that was involved on behalf of High Mark with 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Q. BY MR. CROCKETT: And your father 
would be whom? 
A. Gordon Arave. 
Q. Why are you uncertain about that, 
Mr. Arave? 
A. I'm just not involved with that much. 
Q. But you are a part owner? 
A. Yes. 
Q. Were you, likewise, a part owner of 
High Mark Development in 2006 and 2007? 
A. Yes. I think so. 
Q. During that period of time were you a 
paid employee of High Mark? 
A. No. 
Q. Have you ever been a paid employee of 
High Mark? 1 0, 6 8 
A. No. 
Q. Do you recall that High Mark owned a 
8 respect to that facility? 
9 A. No, I don't. 
10 Q. How about your brother, Benjamin, was 
11 he involved at all there? 
12 MR. ARMSTRONG: Objection, foundation. 
13 Q. BY MR. CROCKETT: If you know. 
14 A. I'm not sure. 
15 Q. You're not sure? 
16 A. No. I don't know. 
17 Q. Okay. Who does the bookkeeping for 
18 High Mark Development? 
19 MR. ARMSTRONG: Objection, foundation. 
20 THE WITNESS: I don't know that. 
21 Q. BY MR. CROCKETT: You don't know who 
2 2 does the bookkeeping? 
23 A. No. 
24 Q. Who maintains the records for High 
2 5 Mark Development; do you know that? 
TandTReport@ida.net T&T Reporting 
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Promissory Note 
Page 1 - $199,900.00 
1, Initial information 
Data of Note: April 18, 2007, 
Maturity Date: May 3,2014. 
Prlncipel Sum: $'159,900 .. 00 
'LDRENS CENTER 
Annual Interest Rate: 6.75% per annum 
FAX No 52 P 004 
) 
Monthly P~ymenk: Debtor shall make Btl. eoval monthly payments of $2.992,65 to CredItor. The first 
monthly payment shall be due on May 3, 2007. A like monthly payment shall be made on the 1 st day of eech 
month thereafterto Lender. The entire princIpal and interest shall be paid ;n full no laterthan May 3,2014. 
Made Elf; Idaho Faile, Idaho 
Debtor/Borrower: The Children's Center Inc. of Idaho Falls, loaho 
Creditor/Lender/Holder: Jared Arave & Gordon Arave of Blackfoot. Idaho .. 
2. Background 
Lender and aorrower have entered into a loan Agreement dated April 18, 2007. Lender has ~gr.eetj. to le.t19 
10 Sorrower$l.119,925.00. by means of rent deferral for the months of September. 200~ thru JaQuary, 2007". 
Borrower has received $149,925 .. 00, by means of rent deferral, and eddrtlonal cash to ·the sum of 
$49.975.00, and gives Lender this Promissory Note In exchange. By signing this promissory note Lender 
agrees that all past promissory notes and debt for deferrecl rent payments owed by Borrower to HIgh Mark 
Development, LLC, GordOn Arava, or any entity in Which Gordon Arave hi!ls an interest in, is canoelled and 
replaced by this promissosy note. 
3. Borrower's promise to repay 
In return for the consIderation of the transfer ofthe funds to the Corporation, Borrower promIse to pay to 
order of Lender the Principal Sum plus intcro3f In money of the United SltOltes of America .. Lender may 
trnnsfur thle note; and Lendsr or anyone to whom thIs not9 is tr:;lns:ferred Is called the "holder II 
4. Interest 
Interest will be charged on the unpllid Principal Sum at the annual intGlrGst T3ie of S .75% until ~h9 full amoulJt 
ofthe principal has besn paid. ThG interest will accrue dally and stert on the Date of Note The Annual 
Inter""st Rat9 requited by this section is the rate before default. If~ere is a default, then the Default Interest 
Rete will apply from the date of the default until the default is cured. The Default Interest Rate Is 8% per 
annum, 
5. Payments 
Beginning on May 3.2007 and on the 1st day of the month for each following month until May 3, .2014, 
Borrower wUl mal(e Monthly principal and interest payments as described in section 1. On May ~. 2014, 
E3orrower will pay at! amounts still owing under this note, Borrower may make a full prepayment V/ithout 
penally prior to May 3. 2014, All payments whenever made will be applieQ in the fol/owlng order: 1) interest, 
and 2) prIncIpal. If Borrower makes a prepayment, that will not excuse Borrower from moking any other 
payments due under this note. 
EXHIBIT 
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Borrower wl/! make all paymel1ts to l.ender's address specified above, or at a different pJace If required by 
the LeMer or holder. 
6. Borrower's failure to repay 
Default 
Borrower will be in default if: 
BOlTower does not m1:lkc: ahy' payments under thie note when due; Borrower (a) makes an asslgnm<?nt for 
the bcncflt of oreditol"a, (b) flies a petition in bankruptcy, (c) is: adjudicated insolvent or ballkrvpt under, the 
fgdldral bankruptcy code as: now or latar in effect. or under any applicable state insolvency law; Qr if'there Is 
started against Borrower any bankruptcy, Insolvency or other-similar proceeding Which has. not been 
dismissed by the 60th day after the date on which the proceeding was started, or Borrower consents to or 
approves of any such proceeding or the appointment of ahy receiver for us or any substant!a\ part of 
Borrower's property, odhe appointrnelht of any such receiver Is not C1lscharged wlrhin eo C1ay,s, 
AccJ;ller:;ltion 
P 005 
If Borrow.er is in default, the hplder may send Borrower a written notice stating that if Sorrower, 90e5 not pay" 
the oVerdue 2imount by a' certqin dote, the holder may require Sorrowedo pay imml3di:;;rtl;lly:th/i! full.:;amount 
of unpaid principel and all the accrued jnt9rc;>~, That date must be at last sixty days after the date' onwhich . 
the notic(;I is dlllltvered or mailed, ' 
Preserva~on' of ~cildet's rights 
After default, even if the holder does not require Borrower to pay immediately the full amount of unpaid 
principal and all ofths interest 011 the note, the holder will still have the right to do so if Borrower remaIns in 
default. 
Payment of holder's costs and expanses 
If Borrower Is in defaul!, 'the holder will h2lve the right to be repaid by Borrower for ell of its costs and 
expenses in enforcing thl:: note to the extent not prohibited by applicebl9 law. Tho~e ru.:penses include, but 
ara not limIted to, reasonable attorney's fees. 
7. Giving the notices 
Unleas applicable low requires a different method, allY notice thl;lt mu~t be gIven to Borrower under this note 
will be given by deliverIng It or by mailing It by first class mall to Borrowsr at the address shown at the 
begInning of this note. or at a different address jf Borrower gIves the 'holder a notice of its djffer~nt address 
using the orocedure in the next paragraph. Any nqtice that must be given to the holder under this note (such 
as,'for example, a notice of dIfferent address) will pe given by mailing It by first class mail to the hold~r at the 
address stated in section 1 above, or' at a different address if Borrower Is gIven a notIce of that dIfferent 
address usIng the procedure in the paragraph immediately above. 
8. Waivers 
Borrower and arWother person whQ has obligations un,d~r thIs note waive the I1ghts of presenrml?ntand 
notice of dishonor. ' "presentmeilt" means the right to reqUIre the holder to demand payment of amol.!nts 
due. "Notice of dishonor" mF;'!cm.5 the right to require the holder to give notice to other persons that amoqn~ 
due have not been paid. Borrower waive~ defa"ses basliq s retyship or imp'3irment of collateral. 
:c 
Mathew F SmIth, President Date 
The ChiJdnm's Center Inc 
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WOOD CRAPO lle 
ATiORNns .P.J LAW MMIY ~ Q. WOOD 
Il\vm J. Ow>o 
lAllror S. J1!:NllmS 
PA!lIll!l.) _ lJm 
500 "EAGLE GATE TO\!'I.I'ER 
60 EAST SOUTH TEMPLE 
SALT l..A.l<E em, U!Jl1:1 84111 
l'AMElAB,~ 
JO) GI\liIlNEJ\ hmsDN 
SmHm G. WOOl> 
~ OGIlIll111I\tMPO!llti 
lllowwJ. Amtmltmc; 
UNa;D. men 
Lu'NJ! 1: SMln! 
RAcll!.LA. AslltJ\llI 
V1.t1 E-m1111 anilrax 
M.atc J. Wempel, Esq. 
The Children 'sCeuter, Inc. 
1615 Curlew Drive 
Idaho Falls, Idaho 83406 
TEUPRONl> (SOl) 366-00150 
E4CSIMltE (801) 366-6061 
October IS, 2001 
E-mail: mwein.pel@thechildreoscenter.us 
Facsimile: 208-529-1627 
. '. . : ··.trUfsti.ant to' our di:sc~sioilS this mornmg, I am. fotwatding this tetter to you to 
memoriafize tlie agreenienflt~tvyee:Q Qtlr resPective 9lients, High MarkDeve~ppment) 'U;,C' 
(hereinafter refeiled to ris .... L.aiu:Uord.i» and The Children's Cen~!', InC. (hereinafter referred to as 
"Tenant"). as well as the oilier in.cUvidUBJs and entities subject to ~ agreement we reached. 
AGREEMENT 
The parties agree as follows: 
1. Jared Araye and Gordon kava agree to release Tenant from the 
prolnissory note dated April HI, 2007 in the amount of $199,900.00. 
2. TEUlant agrees to itnmediately Sign the estoppel certificate dated 
October 17,2007. 
3. Tenant agrees to release any and all iote.rests it has to two options to 
purchase set forth in. two lease agreCIllents. One agreelllelJ.t is with Lmtdlol'd and relates to the 
Idaho Falls building, and the other agreement 13 with Crestwood Enterprises, LLC, and relates to 
the Pocatello building. 
4. N:1. Smith. E~terprls~s, LLC agrees to sign a promissorY not~. a,mending the 
Octobed. 2005 proroi~solY. note between Landlord and lVI. Sl:.Tlith ~nteIprisesJ LLG. agreeing to 
pa,y the note on an amortiJ:ed payment schedule, 
EXHIBIT 
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10/2412007 WED 10: 05 FAX 0 I "J 3496 Arave Const/ll'estern Real 
TUll/OCT/2312D07 12:52 PM THE CHILDREN5 CENTER 
Marc J. Weinpel, Esq. 
October 18,2007 
Page 2 
FAX No, 5291627 
5. All parties to tills letter agreement acknowledge and agree 1bat this 
P 003 
,Agreement is contingent upon the closing of the sale of the rdaho Falls building on or about 
November 16.2007 .. If the sale is oot closed on or about November 16) 2007, this Agreement 
'Will tenninale and the parties returned to the .rtatus quo that existed lnm1ediately prior to the 
e~eClltlCln of this Agreement. 
If "\ve are in agreem,ent, please 1!ave :Your client sign at the appropnnte spaces, and 
forward me~, ~py. oithe signatutepage f0r~y~ecords. 
Thank you for your work on this. 
Sinc::erely, 
AGREED AND ACCEPTED this ISm day ofOotober. 2007. 
mGH MARK DEVeLOPMENT. LLC THE CHILDREN'S CENTE.R,INC. 
::7~~ 
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HOPKINS RODEN CROCKETT 
HANSEN & HOOPES, PLLC 
Gregory L. Crockett, ISBN 1640 
Sean J. Coletti, ISBN 7199 
428 Park A venue 
P. O. Box 51219 
Idaho Falls, Idaho 83405-1219 
Telephone: 208-523-4445 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS 0' SHEA and ANNE 
DONAHUE 0' SHEA, Trustees of the 
Thomas and Anne 0' Shea Trust uJd/t 
DATED NOVEMBER 2,1998; 
GRANDVIEW CREDIT, LLC, a 
California limited liability company; 
CALEB FOOTE, an individual, 
KA TE LARKIN DONAHUE, an 
individual, JOHN KEVIN 
DONAHUE, an individual, and SAN 
FRANCISCO RESIDENCE CLUB, 
INC., a California Corporation; 
Plaintiffs, 
vs. 
HIGH MARK DEVELOPMENT, 
LLC, an Idaho limited liability 
company; GORDON ARA VE, 
individually and as Member of High 
Mark Development, LLC; JARED 
ARA VE, individually and as Member 
of High Mark Development, LLC; 
BENJAMIN ARA VE, individually 
and as Member of High Mark 
Development, LLC, and JOHN DOES 
I-X, 
Defendants. 
Case No. CV-08-4025 
STATEMENT OF FACTS IN 
OPPOSITION TO DEFENDANTS' 
CROSS-MOTION FOR SUMMARY 
JUDGMENT 
STATEMENT OF FACTS IN OPPOSITION TO DEFENDANTS' CROSS-MOTION 
FOR SUMMARY JUDGMENT - 1 
COME NOW the Plaintiffs, by and through their counsel of record, the law 
firm of Hopkins Roden Crockett Hansen & Hoopes, PLLC, Idaho Falls, Idaho, and 
submit this Statement of Facts in Opposition to Defendants' Cross-Motion for Summary 
Judgment. 
FACTS IN GENERAL DISPUTE 
Plaintiffs incorporate in this statement of facts each and every fact as stated 
in their Statement of Facts in Support of Motion for Partial Summary Judgment, on file 
with the Court herein. Plaintiffs also state the following additional facts in opposition: 
A. Plaintiffs relied upon the statement of Paul Fife that the Center was a 
good paying tenant. Paul Fife learned this information directly from Gordon Arave. 
1. At deposition, Paul Fife stated that Gordon Arave told him that 
Matthew Smith of the Center had "always paid on time and he hadn't had any real 
problems with him.": 
Q. Did you ever have any discussions with Mr. Arave conceming the 
financial stability of the tenant, The Children's Center? 
A. Not directly, no. 
Q. Any indirect communications about that? 
A. Gordon indicated that he had always paid on time and he hadn't 
had any real problems with him. 
Q. And he expressly told you that? 
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A. Uh-huh. 
Q. Is that a yes? 
A. Yes. 
Q. Do you remember when he would have said that? 
A. Exact date, no. During our listing agreement. 
Deposition of Paul Flfe, p. 29,1. 16 - p. 30,1. 5 (Second Coletti Affidavit, Exh. A) 
(emphasis added). 
2. Paul Fife relayed this information to Jeff Needs: 
Q. As a representative for Mr. 0' Shea, how much did you rely on that 8 
percent cap rate that was stated in the LoopNet ad? 
A. Very little. I relied mostly on the lease. 
Q. When you say you relied on the lease, are you talking about what 
was stated in the lease agreement? 
A. What's stated in the lease agreement, the fact that the tenant we had 
been told was a strong tenant, had been paying every monthly rent on time, in a 
timely manner, had been a great tenant. So, that had more weight than a cap rate. 
Q. Who told you that, that the tenant was-
A. It was marked as that in the LoopNet advertisement and we were 
told that by Paul Fife. 
Q. When did Paul Fife tell you that? 
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A. At some point during the time when we were looking at - before 
closing. 
Deposition of Jeffrey L. Needs, p. 88, 1. 25 - p. 89, 1. 11 (Second Coletti Affidavit, Exh. B) 
(emphasis added). 
B. Both Gordon Arave and Paul Fife believed that Fife was acting as 
the agent for Gordon Arave. 
1. Gordon Arave believed that Paul Fife was acting as his agent: 
Q. If Mr. Armstrong transferred it on to Mr. Fife, I presume Mr. Fife 
thereupon would have been still acting as your agent, correct? 
A. He was acting as my agent through this transaction, or our agent. 
Q. And would he have been authorized on your behalf to conveyor 
deliver the estoppel certificate to your buyers and their agent, Mr. Needs? 
A. He would have been the party that all things were communicated to 
for that purpose, yes. 
Q. So he was authorized to do that? 
A. He - yes, I guess. 
Deposition of Gordon Arave, p. 76, 1. 19 - p. 77,1. 6 (Second Coletti Affidavit, Exh. C). 
2. Paul Fife also apparently believed he was acting as Gordon Arave's 
agent through the transaction: 
Q. Who were you the agent for? 
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A. Arave or High Mark Development. 
Q. Did you also represent Gordon Arave? 
A. Correct. 
Depositon of Paul Fife, p. 6, 11. 7-10 (Second Coletti Affidavit, Exh. A). 
C. Richard Armstrong made revisions to the fmal Estoppel Certificate. 
Defendants contend that Plaintiffs' attorney wrote the Estoppel Certificate. 
However, Defendants' attorney, Richard Armstrong, admits that he had his hand on the 
document: 
A. This is a lease estoppel certificate dated October 17, 2007, signed by 
Matt Smith it appears on October 18, 2007. 
Q. Did you draft it? 
A. Again, going back, I drafted portions that were identified in the letter 
that I sent to Mr. Weinpel. 
Q. Okay. Well, at least to this point you acknowledge that you revised 
certain provisions in this specific document; correct? 
A. Yes. 
Deposition of Richard J. Armstrong, p. 47,1. 14 - p. 49, 1. 7 (Second Coletti Affidavit, 
Exh. J). 
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D. The Plaintiffs each relied on fraudulent information and documents 
provided by the Defendants. 
In addition to communications with Tom O'Shea who was handling most 
of the negotiations, the individual Plaintiffs also relied heavily on the specific fraudulent 
information and documents that were provided by the Defendants. Statements to this 
regard from Tom O'Shea have already been provided in Plaintiffs' Statement of Facts in 
Support of Motion for Partial Summary Judgment. 
1. Anne 0 'Shea. 
Anne O'Shea reviewed the LoopNet listing and the Estoppel and relied on 
the same. See Deposition of Anne Donahue 0 'Shea, p. 10, 11. 6-18; p. 86, 1. 1 0- p. 87, 1. 
4 (Second Coletti Affidavit, Exh. D). According to Anne, "It's just the confinnation or 
representations that, you know, yes, this is a tenant; yes, they have a lease; yes, the lease 
is in full force; yes, they're - you know, there are no defaults; yes, they're paying the 
rent." Id., p. 86,1. 25 - p. 87,1. 4. 
2. Kevin Donahue. 
Kevin Donahue relied on "the listing information, the financial infonnation, 
[and] the Estoppel information" in decidng to invest in the property. Deposition of Kevin 
Donahue, p. 46, 11. 7-15 (Second Coletti Affidavit, Exh. E). He trusted Tom O'Shea's 
review and interpretation that the Estoppel confirmed that "the tenant was not in default" 
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and "all minimum monthly rent had been paid[,]" both of which were false. Id., p. 47, 1. 
10 - p. 48, 1. 21. 
3. San Francisco Residence Club and Kate Donahue. 
San Francisco Residence Club and Kate Donahue likewise decided to 
invest based on review of the LoopNet ad (Deposition of Kate Donahue, p. 34, 1. 9 - p. 
35, 1. 9), and the Estoppel (p. 50, 11. 15-18). As stated by Kate: 
Q. You felt like they performed due diligence on behalf of the group the 
way they should have? 
A. That they performed due diligence? They received different 
documents and then that's what we relied on. 
Id., p. 80,11.20-25 (Second Coletti Affidavit, Exh. F). 
4. Grandview Credit. 
Jack Chillemi, principal for Grandview Credit, reviewed the LoopNet ad 
(Deposition of Jack Anthony Chillemi, p. 28,1. 20 - p. 29, 1. 5), and the faxed document 
from High Mark stating that the Center had paid all of its rent from June 2006 through 
July 2007. Id., p. 40, 1. 11 - p. 42, 1. 12 (Second Coletti Affidavit, Exh. G). 
5. Caleb Foote. 
Caleb Foote reviewed the LoopNet ad and financial information from Paul 
Fife containing "income statements that all rents were being paid on a current basis and 
there were no defaults." Deposition of Caleb Foote, p. 13,1,25 - p. 14,1. 5. He also 
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reviewed the Estoppel (Id., p. 24, 11. 2-13), and the fax showing rent received from June 
2006 through July 2007. Id., p. 42, 11. 3-16. Caleb said, "Looked like all rents had been 
paid and that the building maintenance, expenses and everything else had been paid." Id. 
(Second Coletti Affidavit, Exh. H). 
E. Plaintiff Tom O'Shea visited and inspected the property and 
attempted to meet with Matthew Smith, but was told by Paul Fife not to bother him. 
Plaintiff Tom 0' Shea visited and inspected the property, but was told by 
Paul Fife not to meet with Matthew Smith so as not to "interrupt": 
Q. Tell me what you did when you visited the property during this visit 
to Idaho Falls, the 1675 property. 
A. We walked - we drove around the neighborhood in general. 
Q. You and Jeff Needs? 
A. Yes. 
Q. Was anyone else with you? 
A. No. 
Q. Okay. Continue. 
A. And then we drove around the property and looked at the building, 
the physical building itself, the night before. The following morning we visited Paul 
Fife's office. We had wanted to meet Mr. Smith, who was in charge of The Children's 
Center. We were told not to. 
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Q. Who told you? 
A. Mr. Fife, Paul Fife. 
Q. Did he tell you not to talk with him? 
A. Not to interrupt him. 
Q. Not to interrupt him. I think Mr. Needs testified that the suggestion 
was they didn't want the operations being interrupted with the children that were there. 
Do you remember that? 
A. That was the impression they gave us, that we were intruders and 
outsiders, and be careful not to interrupt the operation. 
Q. Who gave you that impression? 
A. Paul Fife. 
Q. Did Matt Smith give you that impression? 
A. We did not meet Matt Smith. I asked to meet Matt Smith. We went 
to the secretary's office and asked if Matt Smith was there anyway. 
Deposition o/Thomas 0 'Shea, p. 70,1. 20 - p. 72, 1. 4 (Second Coletti Affidavit, Exh. I). 
leffNeeds also testified that the inspection occurred, but they could not 
meet with Matt Smith: 
Q. All right. So you were there for that site inspection for less than an 
hour? 
A. Correct. 
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Q. Did you ask anyone to be able to sit down with the tenant or a 
tenant's representative to talk about their business, their revenues? 
A. We had asked to meet with Matt Smith and we were told that he 
wouldn't be available to meet with us. 
Deposition of Jeffrey L. Needs, p. 82,11. 11-19 (Second Coletti Affidavit, Exh. B). 
F. Plaintiffs did conduct a thorough inspection of the property, as 
evidenced by the addenda to the Agreement. 
Armstrong: 
unpaid rent. 
This information is contained in Exhibit P to the Affidavit of Richard 1. 
Addendum # 2: Building Inspection: Buyer, at 
Buyer's sole cost, shall contract to obtain a site inspection 
report. The report shall be completed and approved by Buyer 
on or before September 21, 2007. Should the report be 
unsatisfactory to Buyer for any reason, Buyer may terminate 
this Agreement and receive a full refund of Earnest Money. 
Addendum # 4: Building Inspection: Buyer has 
completed its inspection of the property noting several minor 
items for repair. Seller has agreed to make the repairs at 
Seller's cost prior to Closing. Should the repairs not be 
completed by Closing, Seller agrees to leave $5,000 in escrow 
until repairs are completed. If repairs are not completed 
within 30 days of Closing, Buyer shall receive the $5,000 
from escrow and make repairs itself. Other than these repair 
items, Buyer removes Building Inspection contingency. 
G. Paul Fife never told the Plaintiffs that the released note was for 
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Even if the Plaintiffs had learned of certain consideration in exchange for 
release of the option to purchase in the tenant's lease, Defendants still did not disclose the 
material fact that the released note was for unpaid rent: 
Q. Did you know what the promissory note was all about? 
A. Did not. 
Q. Did you have any indication it was for nonpayment of rent or for 
rent deferral, so to speak? 
A. No, sir. 
Q. So that wasn't communicated to Needs? 
A. No. 
Deposition of Paul Fife, p. 51, 1. 25 - p. 52, 1. 7 (Second Coletti Affidavit, Exh. A). 
H. The November 7, 2007 Promissory Note was for unpaid and 
expected rent from the Center. 
The November 7,2007 Promissory Note was intended to cover unpaid rent 
that High Mark and Gordon Arave had expected, but had not received, apparently in a 
hurry to be ready for closing: 
My client has asked me to contact you to discuss the 
option of satisfying the Center's rent obligation for October 
and November 2007 on the Idaho Falls property only through 
issuance of a promissory note. I have taken the liberty of 
drafting a note to this effect and have attached it for your 
review and comment. Understand that the note would only 
defer rent payments for October and November 2007 on the 
Idaho Falls building, and that the Center is still required to 
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make timely non-deferred payments for December 2007 
going forward, as well as remain current in its rent obligations 
on the Pocatello building. 
Armstrong Depo., Exh. 11 (Second Coletti Affidavit, Exh. K). 
I. The Rescission letter. 
The rescission tender letter in this case occurred on October 3,2008, and 
stated as follows: 
Plaintiffs hereby tender the Ammon property to 
Defendants in order to completely restore the parties' to their 
respective pre-contract positions. Tender of the property is 
conditioned on the payment of all sums and amounts 
expended by the Plaintiffs in conjunction with the transaction. 
This constitutes our tender of all consideration related to the 
transaction by appropriate instrument of conveyance. This 
offer is made with the intent that the parties' contract of sale 
be rescinded due to Defendants' failure to inform the 
Plaintiffs that the tenant, The Children's Center, Inc., was not 
paying its monthly rent. Plaintiffs will dismiss the Complaint 
against the Defendants in return for acceptance of this offer. 
Gordon Depo., Exh. 26 (Second Coletti Affidavit, Exh. C). 
J. Gordon Arave provided fraudulent information to Fife that ended up 
in the LoopNet ad. 
1. Gordon was the one responsible for listing the property with Paul 
Fife. Deposition of Gordon Arave, p. 27, 11. 3-6 (Second Coletti Affidavit, Exh. C). 
2. Gordon provided fraudulent information to Fife that ended up in the 
LoopNet ad. Id., p. 28, 1. 2I-p. 29,1. 17. 
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3. Gordon did not disclose information about the Center's non-payment 
of rent to Paul Fife, although he knew that the rent deferral notes existed and ran contrary 
to the statements made in the Estoppel and other documents regarding the payment of 
rent. Id., p. 98, 11. 18-24, p. 102,11.4-17. 
4. Gordon was also careful not to disclose the purpose of the April 18, 
2007 promissory note to Paul Fife. Deposition of Paul Fife, p. 51, 1. 25 - p. 52, 1. 7 
(Second Coletti Affidavit, Exh. A). 
5. After the transaction was completed and the Center had left the 
premises, Gordon represented to Needs and Tom O'Shea that he knew nothing of any 
problems with the Center. See Needs Depo., Exh. 61 (Second Coletti Affidavit, Exh. B). 
K. Jared Arave provided and concealed fraudulent information from the 
Plaintiffs. 
1. Jared Arave is a part owner of High Mark Development. Deposition 
of Jared Arave, p. 6, 11. 17-20 (Second Coletti Affidavit, Exh. K). 
2. Jared knew that the Center had not paid all of its rent, as evidenced 
by his signature on the April 18, 2007 promissOlY note. Id., Exh. 6. 
3. Jared kept track of any payments made on that note. Gordon 
Deposition, p. 49, 11. 7-9 (Second Coletti Affidavit, Exh. C). 
4. Jared knew that the rent for the months of September 2006 through 
January 2007 was never paid, as evidenced by his signature on the Agreement dated 
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October 18, 2007. Deposition of Jared A rave, Exh. 15 . Jared never informed the 
Plaintiffs that the information provided in the Estoppel was false. 
L. Tom O'Shea saw the LoopNet ad before signing the Purchase and 
Sale Agreement. 
Defendants claim that Tom O'Shea first saw the LoopNet ad after the 
Purchase and Sale Agreement had been signed. Tom actually stated as follows: 
Q. When was the first time that you saw this LoopNet advertisement? 
A. Again, in the fall of '07. I can't tell you a specific date. 
Deposition of Thomas O'Shea, p. 80,11.10-13. Later on, Tom clarified: 
Q. Do you remember getting this document on or around August 7, 
2007? 
A. Yes. I remember seeing that document around that time. 
Id., p. 138, 11. 2-5 (Second Coletti Affidavit, Exh. I). 
M. The faxed document showing rent received from June 2006 to July 
2007 as $324,836.00 was sent from High Mark Development. 
At his deposition, Gordon Arave confirmed that the document showing all 
rent had been paid by the Center was sent from High Mark Development: 
Q. Handing you what's been marked as Deposition Exhibit No. 10. Do 
you recognize the document? 
A. Can't say as I do, but-
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Q. It comes from your office though, doesn't it, don't you agree? 
MR. ARMSTRONG: Objection, foundation. 
Q. Doesn't the top of the fax indicate that it was faxed-
A. It says that it was faxed from my office (Arave Construction). 
Deposition o.fGordon Arave, p. 57,1. 17 - p. 58,1. 2 (Second Coletti Affidavit, Exh. C). 
N. Matthew Smith told Scott Williams that the Center was headed for 
demise. 
Matt Smith testified that he told Scott Williams, an agent and owner of 
High Mark Development, that the Center was headed for demise: 
Q. Did you ever tell Mr. Arave that though, that you were pretty sure 
you were going down? 
A. I didn't tell Gordon that. I told Scott that. 
Deposition of Matthew F. Smith, p. 104,11.8-12 (Attached as Exh. C to Supplemental 
Affidavit of Richard J. Armstrong). 
DATED this 15th day of December, 2009. 
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY 
OR FACSIMILE TRANSMISSION 
I hereby certify that a true and correct copy of the foregoing document was 
on this date served upon the persons named below, at the addresses set out below their 
name, either by mailing, hand delivery or by telecopying to them a true and correct copy 
of said document in a properly addressed envelope in the United States mail, postage 
prepaid; by hand delivery to them; or by facsimile transmission. 
DATED this 15th day of December, 2009. 
Richard 1. Armstrong, Esq. U.S. Mail 
Wood Crapo LLC Hand Delivery 
500 Eagle Gate Tower 0 Facsimile 
60 East South Temple, Suite 500 
Salt Lake City, Utah 84111 
Marc J. Weinpel, Esq. • U.S. Mail 
1975 Martha A venue 0 Hand Delivery 
Idaho Falls, ID 83404 0 Facsimile 
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WOOD CRAPO LLC 
Richard 1. Armstrong, ISBN 5548 
Brinton M. Wilkins, pro hac vice 
500 Eagle Gate Tower 
60 East South Temple, Suite 500 
Salt Lake City, Utah 84111 
Telephone: (801) 366-6060 
Facsimile: (801) 366-6061 
Attorneys for Defendants 
LE COUNTY 
f'HO ,.", 
nEC 16 AM to: 35 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 
) 
THOMAS O'SHEA and ANNE DONAHUE ) 
O'SHEA, Trustees of the Thomas and Anne ) 
O'Shea Trust uldlt DATED NOVEMBER 2, ) 
1998; GRANDVIEW CREDIT, LLC, a ) 
California limited liability company; CALEB ) 
FOOT, an individual, KATE LARKIN ) 
DONAHUE, an individual, JOHN KEVIN ) 
DONAHUE, an individual, and SAN ) 
FRANCISCO RESIDENCE CLUB, INC., a ) 
California corporation, ) 
) 
Plaintiffs, ) 
) 
v. ) 
) 
HIGH MARK DEVELOPMENT, LLC, an ) 
Idaho limited liability company; GORDON ) 
ARA VE, individually and as Member of High ) 
Mark Development, LLC; JARED ARA VE, ) 
individually and as Member of High Mark ) 
Development, LLC; BENJAMIN D. ARA VE, ) 
individually and as Member of High Mark ) 
Development, LLC, and JOHN DOES I-X, ) 
) 
Defendants. ) 
) 
---------------------------------
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MEMORANDUM IN OPPOSITION 
TO PLAINTIFFS' MOTION FOR 
PARTIAL SUMMARY 
JUDGMENT 
Case No. CV-08-4025 
Judge Joel Tingey 
) 
HIGH MARK DEVELOPMENT, LLC, an ) 
Idaho limited liability company; GORDON ) 
ARA VE, individually and as Member of High ) 
Mark Development, LLC; JARED ARA VE, ) 
individually and as Member of High Mark ) 
Development, LLC; BENJAMIN D. ARA VE, ) 
individually and as Member of High Mark ) 
Development, LLC, ) 
) 
Third-Party Plaintiffs, ) 
) 
v. ) 
) 
THE CHILDREN'S CENTER, INC., an Idaho ) 
corporation; THE IDAHO CHILDREN'S ) 
CENTER, INC., an Idaho corporation, ) 
) 
Third-Party Defendants. ) 
INTRODUCTION 
The plaintiff investors are not entitled to summary judgment. As a matter of law, 
the plaintiff investors are not entitled to judgment on any of their five claims for relief. The 
plaintiff investors were the first to breach the purchase and sale agreement, therefore, they are not 
entitled to relief under Counts I and II of their amended complaint. The plaintiff investors are 
unable to prove the nine elements of their fraudulent misrepresentation claim. There was no 
legal duty that arose on the part of any Defendant to disclose that some of the rent for the 
property at issue had been collected in the form of promissory notes. Even if a duty to speak 
existed, this duty was satisfied by Defendants. At the very least, the plaintiff investors are unable 
to show an absence of disputed material facts relating to the question of the plaintiff investors' 
reliance on the alleged misrepresentations. Summary judgment in favor of the plaintiff investors 
is therefore inappropriate. 
1090 
2 
STANDARD OF REVIEW 
Summary judgment is proper when "there is no genuine issue of material fact, and 
the moving party is entitled to judgment as a matter of law." Alpine Packing Co., v. HH Keim 
Co., Ltd., 828 P.2d 325, 326 (Idaho Ct. App. 1991). When deciding whether to award summary 
judgment, a court looks to the "pleadings, depositions, and admissions on file, together with the 
affidavits, it any." Idaho R. Civ. P. 56(c). The presence of unresolved issues of material fact 
precludes summary judgment. See Cristo Viene Pentecostal Church v. Paz, 144 Idaho 304, 160 
P.3d 743, 746 (2007). 
ARGUMENT 
To avoid duplication, Defendants incorporate herein the arguments set forth in 
their memorandum in support of their cross motion for summary judgment. Defendants' 
arguments in that memorandum set forth reasons for granting Defendants summary judgment on 
each of the plaintiff investors' claims. For those same reasons, the plaintiff investors' motion for 
partial summary judgment should be denied. 
In addition to the reasons set forth in Defendants' moving papers, the plaintiff 
investors have not shown the Court their entitlement to summary judgment for various reasons. 
As set forth in Defendants' response to the plaintiff investors' factual statements, there are a 
number of errors in the plaintiff investors' factual citations. For example, the plaintiff investors 
continuously refer to Gordon Arave individually when referencing obligations and actions of 
High Mark Development, LLC and other related companies, including the construction of the 
various properties that had been leased by the Children's Center, Inc. and its related entities, 
entering into contracts with the Children's Center, Inc., and receiving rent checks. See, e.g., 
Plaintiffs' Statement of Facts in Support of Motion for Partial Summary Judgment, at pp. 3, 4, 5, 
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8, 9, 10, 13, 17. The plaintiff investors knew the distinction between High Mark and Gordon 
Arave and to argue otherwise ignores the plaintiff investors' communications before closing. In 
the September 6, 2007 fax from leffNeeds to Paul Fife, Needs informs Fife that the plaintiff 
investors wanted Gordon Arave to sign an indemnification in addition to High Mark. See Ex. E. 
Needs explains the plaintiff investors want Gordon Arave's personal indemnification because 
they do not know what the "Seller" has vis-a-vis assets, and whether it will be an operating entity 
through the end of the lease term in 2016. See id. Needs' fax clearly shows the plaintiff 
investors knew the seller was a distinct entity and separate from Gordon Arave. 
At the very least, genuine disputes of material fact exist relating to the plaintiff 
investors' claim of fraudulent misrepresentation and concealment. Scott Williams was not told 
by Marc Weinpel, Matt Smith or anyone else the Children's Center was unable to pay its rent and 
CAM charges, or that it was considering bankruptcy. Mr. Smith also did not tell Scott Williams 
the Children's Center was headed for demise or the Children's Center was leaving the property at 
1675 Curlew. See Ex. F. Matt Smith testified he never told Gordon Arave the Children's Center 
was headed for demise. See Ex. C, at 104:8-11. The alleged conversation between Marc 
Weinpel, Matt Smith, and Scott Williams occurred in December 2007 and lasted five minutes. 
See Ex. C, at 104:22-105:7; 106: 1-2. Matt Smith described the conversation by stating that 
"[Scott Williams] wanted to collect rent. And we just leveled with him and said, you know, it's 
not going to happen, that we can't, and all likelihood is we were going to be filing bankruptcy." 
See id., at 107:7-11. Matt Smith then changed his testimony in his deposition by testifying that 
he suddenly remembered telling Scott Williams in that conversation that the Children's Center 
was going to vacate the property. See id., at 108:3-109:16. Marc Weinpel, on the other hand, 
does not remember telling Scott Williams that the Children's Center was going to abandon the 
4 
1675 Curlew Drive property, stating only that he and Matt Smith told Mr. Williams that the 
Children's Center was unable to pay the amount of rent and CAM charges, and that it was 
"possibly" going to consider filing for bankruptcy protection. See Ex. G, at 44: 19-22. 
Importantly, the Children's Center never informed Defendants it was going to vacate the 1675 
Curlew property or that it had entered into a lease at 1975 Martha A venue in Idaho Falls. See Ex. 
C, at 104:8-11. 
In December 2007, the Children's Center's conduct substantiated its business plan 
to consolidate its operations in the 1675 Curlew Drive property. It is undisputed that on February 
7,2008, the Children's Center, Inc. re-affirmed and passed a corporate resolution it entered into 
on December 20,2007, which related to a management contract between the Children's Center 
and Advanced Practice Management, Inc. See Ex. C, at 133:21-134:6. According to the 
Children's Center, Advanced Practice Management was a management company the Children's 
Center had hired to manage the business affairs of the Children's Center, including managing the 
staff, the payroll, legal, and other "business affairs type operations." See id., at 134:7-15. 
According to Mr. Smith, Advanced Practice Management was to be housed at the 1675 Curlew 
Drive property with the Children's Center. See id., at 135:2-20. 
There is a genuine dispute of material fact relating to the justifiable reliance of the 
plaintiff investors on Defendants' alleged misrepresentations. See Ex. H. Robert Miller testifies 
he has worked extensively in the commercial real estate industry, and is therefore familiar with 
industry standards relating to estoppel certificates, their purpose, and whether such certificates 
are typically relied on by buyers of commercial real estate for the purpose of supplanting, 
superceding, or replacing independent review and analysis of real estate and tenants occupying 
the real estate. See id. 
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Based on his experience, Mr. Miller is also familiar with the industry standard for 
conducting due diligence in relation to purchasing commercial real estate. See id. According to 
Mr. Miller, it is standard in the industry for a purchaser of commercial real property to conduct a 
thorough investigation of its purchase prior to closing on that purchase. See id. Such thorough 
investigation includes a visual inspection of the property, as well as a building inspection by an 
appropriate engineer or other professional. See id. If the commercial property is occupied by a 
pre-existing commercial tenant, an appropriate and thorough investigation also requires the 
purchaser to meet and talk with the tenant, to meet and talk with the owner, to evaluate all 
relevant financial information relating to the tenant, including but not limited to the tenant's 
balance sheet, an appropriate credit report on the tenant, all judgments and bankruptcies 
pertaining to the tenant, income and expense statements, aged receivables reports, appraisals, tax 
returns, profit and loss statements, and other relevant financial information. See id 
Mr. Miller has reviewed the depositions of Jeff Needs and Thomas O'Shea. He 
has read in those depositions that the only financial information Messrs. Needs and O'Shea 
reviewed in relation to the tenant was limited to 2005 and 2006 federal income tax returns of the 
tenant, and the tenant's partial profit and loss statement from January 2007 to June 2007. See id 
Some of the plaintiff investors only reviewed two pages from each of the 2005 
and 2006 federal income tax returns and the partial profit and loss statement, while other plaintiff 
investors did not review any financial information related to the tenant and did not ask to review 
financial information related to the tenant. See id Mr. Miller also understands from his review 
of the depositions of Messrs. Needs and O'Shea that none of the plaintiff investors met or talked 
with the tenant prior to closing, despite Mr. O'Shea testifying in his deposition that he felt it was 
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important for him to meet and talk with the tenant prior to closing in order to discuss the tenant's 
business plan and other aspects of the tenant's business. See id. 
Based on these facts, it is Mr. Miller's opinion that the plaintiff investors failed to 
conduct a thorough investigation of their purchase of the 1675 Curlew property, and therefore 
could not have justifiably relied on any alleged misrepresentations of the seller. See id. 
The plaintiff investors did not and could not have justifiably relied on any alleged 
misrepresentations because they did not conduct the due diligence that was required of them 
under paragraph 9 of the real estate purchase contract, or as required of the plaintiff investors by 
way of industry standards governing their performance of due diligence. See id. 
It is also Mr. Miller's opinion that it is not standard in the industry for 
California purchasers of commercial real estate to rely on an estoppel certificate to the extent 
claimed by the plaintiff investors in this case. See id. Messrs. Needs and O'Shea both testified 
in their depositions they felt the limited financial infornlation they reviewed in relation to the 
tenant was adequate due diligence on their part in light of representations made in the October 
17,2007 estoppel certificate, which was signed by the tenant. See id. 
It was unreasonable for the plaintiff investors to rely heavily or primarily on any 
estoppel certificate as an excuse to not meet with the tenant or the owner prior to closing, or to 
conduct the other aspects of their due diligence that were required of them under paragraph 9 of 
the real estate purchase contract and industry standard. In my opinion, the plaintiff investors 
were unjustified in relying on the estoppel certificate to the extent they did. See id. 
In the commercial real estate industry, an estoppel certificate generally serves the 
limited purpose of making the buyer aware that a tenant occupies the premises, and that a lease 
agreement has been signed. It is not standard in the industry for a buyer of commercial real 
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estate to rely on an estoppel certificate for the purpose of determining the solvency or credit 
worthiness of a tenant, especially when the investment is $3.7 million, involves an existing 
commercial tenant that has only occupied the property for less than 18 months prior to the 
purchase, and the term under the existing lease agreement is ten years. See id. 
In such a situation, it is imperative on the part of the purchaser to conduct a 
thorough investigation into the tenant to determine its credit worthiness and its current and long 
term financial health. See id. Mr. Miller opines that none of the plaintiff investors or their 
representatives conducted any such thorough investigation into the tenant. Therefore, none of the 
plaintiff investors justifiably relied on any alleged misrepresentations of the seller or its agents. 
Seeid. 
Given these genuine factual disputes, the plaintiff investors are not entitled to 
summary judgment. 
Citing to American Jurisprudence, the plaintiff investors argue that Defendants 
made secret rent concessions with the Children's Center and that failure to disclose those rent 
concessions constitutes fraud. The plaintiff investors have misquoted American Jurisprudence, 
to the extent they have not quoted the entire paragraph. American Jurisprudence goes on to state 
as follows: 
It has been held, however, that if a statement concerning rentals is false, in that a 
tenant under a signed lease is paying less than the amount called for by the lease, 
the concealment or misrepresentation is not harmful and is not sufficiently 
material to justifY a rescission of a contract for the sale of the property where the 
lessee is able, and is legally required, to pay the rent prescribed by the lease. 
See 37 Am. Jur. 2d, Fraud and Deceit, § 228 (2001) (citing Exchange Realty Co. v. Bines, 18 
N.E.2d 425 (Mass. 1939), overruled on other grounds by Nalbandian v. Hanson Restaurant & 
Lounge, Inc., 338 N.E.2d 335 (Mass. 1975». 
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American Jurisprudence supports Defendants in this case. Despite any so-called 
rent-concessions, the Children's Center was legally required to pay rent to the plaintiff investors 
upon their taking title to the property. The only change in the lease agreement, i.e., the release of 
the tenant's option to purchase, was clearly communicated to the plaintiff investors. The failure 
to disclose the so-called rent concessions is therefore not harmful and does not constitute fraud. 
CONCLUSION 
For the foregoing reasons, and for the reasons set forth in Defendants' cross 
motion for summary judgment, Defendants respectfully request that the Court deny the plaintiff 
investors' motion for partial summary judgment. 
RESPECTFULLY SUBMITTED this 14th day of December, 2009. 
WOOD CRAPO LLC 
Brinton M. 111S 
Attorneys for Defenaants 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 14th day of December, 2009, a true and correct 
copy of the foregoing MEMORANDUM IN OPPOSITION TO PLAINTIFFS' MOTION FOR 
PARTIAL SUMMARY JUDGMENT was served by email and U.S. mail, postage prepaid, to the 
following: 
HOPKINS RODEN CROCKETT HANSEN & HOOPES, PLLC 
Gregory L. Crockett 
Sean 1. Coletti 
428 Park Avenue 
P.O. Box 51219 
Idaho Falls, Idaho 83405-1219 
seancoletti@hopkinsroden.com 
gregcrockett@hopkinsroden.com 
Marc 1. Weinpel 
1975 Martha Avenue 
Idaho Falls, Idaho 83404 
mweinpel@familytc.us 
S'\WPDATA\PLEADING\HfGH MARK.O'SHEA MEMO-OPPOSITION TO MOTION FOR PART SUMMARY JUDGMENT wpd 
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WOOD CRAPO LLC 
Richard J. Armstrong, ISBN 5548 
Brinton M. Wilkins, pro hac vice 
500 Eagle Gate Tower 
60 East South Temple, Suite 500 
Salt Lake City, Utah 84111 
Telephone: (80 1) 366-6060 
F acsimiJe: (801) 366-6061 
Attol'l1eJ'sjiH De/(!l1dants 
.,\'iLE COUNTY 
16 MlIO: 35 
IN THE DISTIUCT COURT OIi' THE SEVENTH JUDICIAL DISTHJCT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 
) 
THOMAS O'SHEA and ANNE DONAHUE ) 
O'SHEA Trustees orthe Thomas and Anne ) 
O'Shea Trust u/d/t DATED NOVEMBER 2, ) 
1998: GRANDVIEW CREDIT, LLC, a ) 
California limited liability company; CALEB ) 
FOOT, an individual, KATE LARKIN ) 
DONAHUE, an illdividual, JOHN KEVIN ) 
DONAIlUE, an individual, and SAN ) 
FRANClSCO RESIDENCE CLUB, INC., a ) 
California corporation, ) 
) 
Plaintiffs, ) 
) 
Y. ) 
) 
lllGll MARK DEVELOPI'vlENT, LLC, an ) 
ldaiio limited liability company; GORDON ) 
ARA VE, individually and as Melllber of High ) 
Mark Development, LLC; JARED AHA VE, ) 
individually und as I'vlember of High Mark ) 
Development, LLC; BENJAI'vllN D. ARAVE, ) 
individually and as Member of High fvlark ) 
Development, LLC, and .I0lU'.) DOES I-X, ) 
) 
Delendants. ) 
) 
---------------------------------
STATEll1ENT OF FACTS IN 
OPPOSITION TO PLAINTIFFS' 
MOTION FOR PARI1AL 
SUMil1ARY JUDGME1VT 
Case No. CV-08-4025 
Judge Joel Tingey 
) 
111GH I\,lARK DEVELOPMENT, LLC, all ) 
Idaho limited liability company; GORDON ) 
ARA VE, individually and as Member of High ) 
I\'iark Development, LLC; JARED ARA VE, ) 
individually and as J'viember of High Mark ) 
DeyclopmenL LLC; BENJAMIN D. ARAVE, ) 
individually and as Member of High Mark ) 
DevelopmenL LLC, ) 
) 
Third-Party Plaintiffs, ) 
) 
v. ) 
) 
THE CHILDREN'S CENTER, INC., an Idaho ) 
corporation: TilE IDAHO CIllLDREN'S ) 
CENTER, INC., [III 1daho corporatioll, ) 
) 
Third-Party Defendants. ) 
Pursuant to Idaho R. Civ. P. 56(b), Defendants High Mark DevelojJlllenL LLC. 
Gordon Arave, Jared Arave, and Benjall1in Arave, hereby submit the following STOlement oj 
Material Facts ill Opposition TO Plai17tUl~ , Motion for Partial SlIll1lJlalT .J1Idgmenf. 
STATEMENT OF MATERIAL FACTS AS TO 'VHICn 
MOVANTS CONTEND A GENUINE DISI'UTE EXISTS l 
To avoid duplication, Defendants incorporate herein by reference all oftheir 
factual statements setiarth iII their statement of fact in support of their cross motio11 [CJl' SUllllllary 
judgment. In addition to those l~lcts, Defendants offer the following factual statements in 
opposition to the plailltiff investors' lllotiolllc)f partial summary judgment. 
1. In 2002, the Children's Center, Illc. began renting property liom euti ties 
relD.led to Defendant High l'/lark Developmellt, LLC. See Deposition of Gordon Alme, Jl):2-12, 
1 Unless stated otherwise, the discovery materials cited herein are attached as exhibits to the Supplemelltal 
Affidavit of Riehmd J. Armstrong, ("Supp. Armstrong Affidavit"), which is filed conlelllpornneollsiy here\\-jll!. 
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attached as ExiJibit A to Supp. Armstrong Affidavit; De/~' ObjecTions and Re.spo1l5e.1 {O Pls' 
First ])i.l('ol'elY Requests, Answer to Inter. No.7, attached as Exhibit B. 
2. The Children's Center, Inc. never entered into a lease agreement with 
Defendant Gordon Arave. See Ex. B. 
3. The lease agreement relating to the 1675 Curlew Drive property is signed 
by the Children's Cenler.lnc. and High Mark Development, LLC. Defendau( Gordon Arave did 
llot sign the lease agreement in his personal capaci ty. See Lease Agreement, attached as Ex:. I to 
Arlllstrong Affidavit dated November 24, 2009. 
"-I. The property located at 1619 Curlew in Idaho Falls was leased to ['d. 
Smith Enterprises, LLC by Crestwood Enterprises or High .fvlark Development, LLC, not 
Defendant Gordon Arave. See Ex. A, at 16:8-22. 
5. De[endant Gordon Arave never constructed any building for the 
Children's Center. The construction of 1675 Curlew Avenue, AJIlmon, Idaho vvas perfolllled by 
Arave Constructioll, Inc., a llOII-party to this litigation. See Ex. A, at 23:7-1(;. 
6. Under the lease agreelllellt at the 1619 Curlew buildillg, the tenallt was 
gi\ell a six: 1110llth periud oftillle \vhere rent payments \vere not required. See Ex. /\, 37:4··10. 
7. Gordon Arave explained: 
When we went 10 Pocatello and built that buildillg [or [the Childreu's Ceuter], tile 
same thing occurred. He asked f()l" that. vVe structured it in our costs and built 
him a buildillg that gave hil11 six months. He had six months to get his \vOlk up 
and running beflJre any rent \vas collected. When we built the building at 1(;75 
Curlew, I objected to that process because he had been ill this business lor SOllIe 
time then and I didn't feel that it was necessary, and he agreed (0 that and signed 
the lease to that extent. 
Ex. A. 37:11-21. 
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8. I'vlr. Arave continued: 
As we got illto [1675 Curlewl- -lthe Children's CenterJ did approach me and said 
that because he was hiring psychiatrists and other expenses that had not been 
previously foreseen, asked [or the same application to be made ill this case on that 
building. We subsequently did agree to do that to accommodate Mr. Smith. He 
had paid \\'ell and we wanted to give him all opportunity to be successful. So we 
agreed to \vork that out \",ith him to spread that period oftime over a longer period 
of time. We didn' t forgive any rent but he needed time to make the busilless work 
in ldaho Falls, and so 'we did agree to that. 
Ex. A 37:22-38: 1 U. 
9. The Children's Center paid rent and CAM charges in the months or l\lay. 
JUlle. July. August. and Septem ber 2007. See Deposition of Matt Smith, at 17: 18- [8: 1: 5U:15-23, 
attached as Exhibit C to the Suppl. Arl1lstrong AHldavit, and History of Payments from the 
Childrell's Center. attached as Exhibit D to Suppl. Armstrong A11idavit. 
10. Gordon Arave did not enter into the purchase agreement with the plaintiff 
illYeslors. As round by this Court in its September 26, 2008 A1eI11OT"andu1J1 Decisiul1 and ()rder, 
the seller ofthe property in question was High l'vlark Development, LLC, not Gordol] Anne, as 
idelltified in the purcbase agreement. S'ee Ex. I to Armstrong Affidavit dated NOl'clllber :24, 
20U9. 
Ii. On September 6,2007, Jeff Needs faxed Paul Fife, staling that the plailltiff 
investors wanted Gordon Arave to provide a personal indemnification against the kllant" s oplion 
to pmchase. As explained by Ivlr. Needs in his fax, the plaintilT illl'estors \I'anted tltis "because 
we have 110 idea what assets Seller has. or iC it \yill be all operating entity through ... 20J G." 
See Scptember G, 2007 Fax from Jeff Needs to Paul File, attached as Exhibit E to Supp\. 
Arlllstrong Af1idavil (emphasis added). 
12. The individual defendants GordolJ Arave, Jmed Ara\'e. and Uell AICl\e did 
not <.Imn or send to lhe plainliiT investors the fiuallcial information related to the ielwut 
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referenced by tile plaintiff investors in their moving papers. Specifically, the individual 
defelldants did not send to the plaintiff investors the so-called financial document stating that 
High f'vlark had received $324,836 in rent [rom June 2006 through July 2007. See Ex. A 57: 17-
59:G. 
13. In testifying about this doculllenL GordOll Arave testified he did not 
recogllize tbe document, Ex. A at 57: 17-20, was not familiar \vith the document, id., at 58:4-8, 
allli did not know where it came 11·om. See id, at 59:2-3. 
14. Scott vVilliams was not told by Marc Weinpel, Matt Smith or anyone else 
the Children's CCHter \:I,'as unable to pay its rent and CA.!'vi clJarges. or that it \vas c()lIsidering 
ballkruptcy . .!'vIr. Smith also did not tell Scott Williams the Children's Center was headed fur 
delllise or the Children's Center was leaving the property at 1675 Curlew. See Affidavit olScott 
Willianls, attached as Exhibit F to Supp!. Armstrong AlTidavit. 
15. I'v\att Smith testified he lleYer told Gordon Arave the Childlell's Celliel 
was beaded for demise. See Ex. C. at 104:8-11. 
I G. The alleged conversation bet ween fv1arc Weillpel, l'vlalt Smitk ami Scotl 
Williallls occurred ill December 2007 and lasted Jive minutes. See id, at HN:22-IUS:7: l(J(i:1-2. 
17. Matt Slllith described the conversation: "l Scott WilliClllls] \vclllted to 
collect rent. AmI we just leyeled \vith him and said, you kno\v, it's not going to happen, '"at we 
cmd. and all likelihood is we were going to be filing bankruptcy." See hf., at 107:7-11. 
18. Matt Smith then remeillbered in his deposition that he also remembers 
lelJillg Scott Williallls ill that conversation that tbe Children's Center was going 10 V8cate the 
property. See id, at 108 :3-1 09: 16. 
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19. Marc Weinpel described the alleged conversation: "We told 1'vlr. ~Williallls 
that we were unable to pay the amount of rent and calll charges and the like. It appeared we 
would be heading for possibly bankruptcy." See Deposition of Marc Weinpel, at 44: 19-22. 
attached as Exhibit G to the Suppl. Armstrong AHidavit. 
20. The Children's Center did not inform Defendants it \\as going to vacate 
the 1675 Curlew property or that it had entered iuto a lease at 1975 Martha Avenue ill Idaho 
Falls. S'ee Ex. C. at lO4:8-11. 
21. Based 011 his discussions with Matt Smith, Scott Williams believed the 
Children's Center \"ulted to consolidate its busilless operations in Pocatello and Idaho falls illtu 
the 1675 Curlew Drive property. See Ex. f. 
22. 011 February 7, 2008, tile Childrell's Center, Jnc. re-a11irmed (lnel pa::scd a 
COl JlOlate resolution it entereel into on December 20, 2007. The December 20, 2007 corporate 
resulution related to tbe Children's Center, Inc. "entering into a managemellt COIlll,lc[ 'with 
/\(ilallCed Practice l\lanagement, Inc., as passed at tbe Decel11ber 20,2007, lcorpoJatej JllCetillg," 
See Ex. C, at 133:21-134:6. 
23. According to the Children's Center, Inc., Advanced Practice hlanngcmcllL 
luc. was a management company the Children's Center had hired to manage the business aihlil:; 
of the Childreu's Center, including managing the staff, tile payroll. legal, and other "busi,w:~s 
afJuils type operatiolIs." See id., at 134:7-15. 
24. According to Mr. Smith, Achanceci Practice ManagelllenL 111C. was lu be 
housed at the 1675 Curlew Drive property with the Children's Center. See id., at 135:2-2U. 
25. The creation and operatioll of Advanced Practice IvlallagellleJlL Inc, alld 
the contract it elltered into with the Children's Center, Inc. 011 December 20,2007 b)" way oCthe 
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Cllildren's Center's corporate resolution, was part of the Children's Center's plan "to lessen tIle 
overhead burden 011 The Children's Center." See id., at 136: 11 16. 
26. The plaintiiTinvestors did not justifiably rely on allY alleged 
misl epresentatiol1s of Defendants. See Affidayit or E.Robert Miller, attached as Exhibit lIto 
Stipp!. Armstrollg AIJidavil. 
27. Mr. rVliller has worked extensi\'ely in the commercial real estate illdustry, 
and is therefore lfulliliar \vith industry standards relating to estoppel certificates, their purpose, 
aud \vhether sue It certi ficates are typically relied Oil by buyers of commercial real estate ill! the 
purpose OfslIpplnnlillg, superceding. or replacing illdepellclent reyie\v and analysis ol'real estate 
alld tenants occupyillg the real estate, See id. 
20. Based on his experience, Mr. Ivliller is also familiar \yith tht' industry 
stalIdard for cOll(luctiug clue diligence in relatioll to pmchasing c0l11mereialreal estelle. Sec id. 
21. According to Ivlr. Miller. it is staudard in the industty f(JI' a J1lllchascI (,[ 
Cl'llllllercial realJ'roperty to conduct a thorough invesligatioll of its purcbase prim I" c1osil!g (lit 
that purchase. See id. 
22. Such thorough investigatioll includes a visual inspectio1l of lile PWI'CI 1.\ , 
as \vell as a building illspection by all appropriate engilleer or other professional. ,\ce id 
23. If the cOlllmercial property is occupied by a pre-exislilIg C0l11111erci,d 
tellan!. all approprinte and thorougll investigation also requires the purchaser to med and lalk 
with tile tenant. to Illeet and talk yvith the o\Vller, to evaluate all relevallt financial illforlllaliuJI 
relatil1g to the telJaIIt. including but not limited to the tenant's balance sheet, an applopriatc credil 
repolt 011 the tenant, all judgments and bankruptcies pertaining to the tenant. incollic and e:q'cllse 
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statelllents, aged recei vables reports, appraisals, tax returns, profit and loss statelllents, and other 
reJel aut financial information. See id 
24. Mr. Miller has reviewed the depositions of .leffNeeds and Thomas 
O·SIJea. He has read in those depositions that the only financial illforll1atioll ]VIessrs. Needs alld 
(r~';llea re,'iewed in relation to the tellant was liluited to 2005 and 2006 Jederal illcoille ten: 
relulIls of the tellanl. and the tenant's partial profit and loss statement i1'o111 January 2007 tu June 
20() 7. See id 
25. Some ofthe plaintiiTinvestors only reviewed two pages frolll each or the 
2()()S and 20U(i lederal incollle tax returns and tile partial prolit and loss statelIlent, \"ihile utlJCl 
plaintiff investors did not review any financial information related to the tellant ami didllot ask to 
review financial inforl1latiolllelated to the tenant. S'ee id. 
26. Mr. Ivliller also understands fI'0111 llis review of the depositiuIls of f\ lessl ';. 
Need:; and C)'Sltca !lwl nonc of tlIe plaintiff illveslors 11Iet or talked ,vith thc lenantl'rior fo 
closillg, despite f\ II'. (fShea testifying in his deposilion that he lelt it was ililportaul li)r hilil [u 
meel ulld talk witli tire tenant prior to closing in order 10 discliss the tenant's busillC:;S plwi ClUc! 
other aspects of tile tcnant's business. See id. 
27. Based o!lthese facts, it is 1\11'. I'vliller's opinion Ihat tlIe plaiutilTim('slols 
1::1iled to conduct a (horough investigation of their purchase ofthe 1675 Cudew pWllerty. cHid 
ther cJ(ne could llol lin ve j usti fiabl y relied 011 any alleged misrepresentations of tile seller. ,c'ce id 
20 o. Tile plailltil1 in ves(ors in this case did not and could !lot have j ustifj;1 bl:-
relied 011 any alleged rllisrepresentatiol1s because the.y did not conduct the clue diligcllce tkll \ :.1:3 
required ofthelll ullder paragraph 9 of the rea! estate pUichase contract, or as requilcd offiJc 
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plailllitT in vestOi s by 'vvay 0 f industry standards governing their perionnallce of clue diligence. 
Sct'id 
29. It is also Mr. Miller's opinion that it is not standard ill the iudustry 11Jr 
Calillllllia purchasers of commercial real estate iu rely Oil all estoppel certiflcate to the extellt 
claillJed by the plaiutiiT investors ill this case. See id. 
30. Messrs. Needs and O'Shea both testified in their depositions tlley fCit 
tile limited finallcial information they reviewed ill lelation to the tenant was adequate due 
diligellce Oil their part in light of representations made in the October 17, 2007 estoppel 
celli licate, which \\HS siglled by the (emUll. See id. 
31. It was unreasonable for tlIe plaintiff illvestors to rely heavily or priIllarily 
Ollll/ll estoppel certificate as all excuse to not meet with tile tenant or the owner prior to cl(lsill(o:. 
Ul to conduct the other aspects of their due diligellce (hat \vere required of them ullcler pal ~l!:') :!ph 
9 (lr tile real estate purchase cOlltract and industry standard. IIlm.\' opillioll, Ihe plailltilT ilJ\c~;[ul s 
were unjustified ill relying Oil the estoppel certificate to tile extent the.)' did. See id. 
32.. luthe commercial real estate iudustry, an estoppel certificate genewlly 
serves the lillli led Jlurpose of making the buyer ~mare that a tellant occupies the prell! ises. alld 
(ltat u lease agreelllent has been signed. It is not standard in the industry illl' a buyeJ of 
Clllllll1el'cial real estate to rely 011 all estoppel certificate {()r the purpose of determiuing lhe 
sol 1t'IlCY or credi I \Y01 thiness of a tenant, especially yvlleu the investment is $3.7 llli Ilion, 
ill\(!/Ies an existing commercial tenant that lIaS only occupied the property lor less tllall 1 g 
lllt'llths prior to llIe purchase, and the term under the existing lease agreeme1lt is tel) years. <.H 1. 
id. 
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33. In such a situation, it is illlperative on the part of the purchaser to conduct 
a thorough investigation into the tenant to determine its credit worthiness and its currenl und long 
ten II financial health. See id. 
34. It is IvIr. Miller's opinion tiwt llOlle of the plaintiff im"estors or their 
replt'sentatives conducted any such thorough illvestigation illto the tenant. Ihereil:lIc, !lone oftlle 
plai l) tilT investors j usti fiably relied 011 any alleged Illisrepreselltations of the seller or its agelJ I s. 
See id. 
RESPECTFULLY SUBMITTED this 14111 day of December, 2009. 
\VOOJ) CRAPO LtC 
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CERTH'ICATE OF SERVICE 
I {-lEREB Y CERTIFY that Oil lhe 14th day of December, 2009, a true and correcl 
copy ofthe foregoingSl:4TEllfENT OF FACTS IN OPPOSl110N TO PLAINllFFS' 
JlfOnON FOR PARTIAL SUMll1ARY JUDGMENT \vas served by email and U.S. mail, 
poslage prepaid, lo the following: 
IIOPKINS RODEN CROCKETT J lANSEN & HOOPES, PLLC 
(; IegoIY L. Crockett 
Seall J. Coletti 
428 Park Avenue 
P.O. Box 5121 9 
idaho falls, Idaho 83405-1219 
~aI leO I ettirul!JopkiIlsroden.co II! 
gJ~gcroc ke ttr (1)1J 0 pkillsrodeu. co I 11 
J\darc .I. Weinpel 
J 975 J\Iarlha A venue 
Idahu Falls, Idaho 83404 
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WOOD CRAPO LLC 
Richard 1. Armstrong, ISBN 5548 
500 Eagle Gate Tower 
60 East South Temple, Suite 500 
Salt Lake City, Utah 84111 
Telephone: (801) 366-6060 
Facsimile: (801) 366-6061 
Attorneys for Defendants 
BONNEVILLE COUNTY 
AHO 
16 Ari to: 35 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 
) 
THOMAS O'SHEA and ANNE DONAHUE ) 
O'SHEA, Trustees of the Thomas and Anne ) 
O'Shea Trust uJd/t DATED NOVEMBER 2, ) 
1998; GRANDVIEW CREDIT, LLC, a ) 
California limited liability company; CALEB ) 
FOOT, an individual, KATE LARKIN ) 
DONAHUE, an individual, JOHN KEVIN ) 
DONAHUE, an individual, and SAN ) 
FRANCISCO RESIDENCE CLUB, INC., a ) 
California corporation, ) 
) 
Plaintiffs, ) 
) 
v. ) 
) 
HIGH MARK DEVELOPMENT, LLC, an ) 
Idaho limited liability company; GORDON ) 
ARA VE, individually and as Member of High ) 
Mark Development, LLC; JARED ARA VE, ) 
individually and as Member of High Mark ) 
Development, LLC; BENJAMIN D. ARA VE, ) 
individually and as Member of High Mark ) 
Development, LLC, and JOHN DOES I-X, ) 
) 
Defendants. ) 
------------------------------) 
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SUPPLEMENTAL AFFIDAVIT 
OF RICHARD J. ARMSTRONG 
Case No. CV -08-4025 
Judge Joel Tingey 
) 
HIGH MARK DEVELOPMENT, LLC, an ) 
Idaho limited liability company; GORDON ) 
ARA VE, individually and as Member of High ) 
Mark Development, LLC; JARED ARA VE, ) 
individually and as Member of High Mark ) 
Development, LLC; BENJAMIN D. ARA VE, ) 
individually and as Member of High Mark ) 
Development, LLC, ) 
) 
Third-Party Plaintiffs, ) 
) 
v. ) 
) 
THE CHILDREN'S CENTER, INC., an Idaho ) 
corporation; THE IDAHO CHILDREN'S ) 
CENTER, INC., an Idaho corporation, ) 
) 
Third-Party Defendants. ) 
STATE OF UTAH ) 
:ss 
COUNTY OF SALT LAKE ) 
RICHARD J. ARMSTRONG, being first duly sworn, deposes and says: 
1. I am over the age of 18 years old and am competent to testify to the matters stated 
herein. 
2. I am an attorney for Defendants High Mark Development, LLC, Gordon Arave, 
Jared Arave, and Benjamin Arave in the above captioned case. 
3. Attached and incorporated as Exhibit A hereto are true and correct portions of the 
deposition of Gordon Arave. 
4. Attached and incorporated as Exhibit B hereto is a true and correct copy of 
Defendants' Objections and Responses to Plaintiffs' First Discovery Requests. 
1111 2 
5. Attached and incorporated as Exhibit C hereto are true and correct portions of the 
deposition of Matt Smith. 
6. Attached and incorporated as Exhibit D hereto is a true and correct copy of the 
Children's Center's history of payments. 
7. Attached and incorporated as Exhibit E hereto is a true and correct copy of a fax 
from leffNeeds to Paul Fife dated September 6,2007. 
8. Attached and incorporated as Exhibit F hereto is the Affidavit of Scott Williams. 
9. Attached and incorporated as Exhibit G hereto are true and correct portions of the 
deposition of Marc Weinpel. 
10. Attached and incorporated as Exhibit H hereto is a true and correct copy of the 
Affidavit of E. Robert Miller. 
DATED this 14th day of December, 2009. 
SUBSCRIBED AND SWORN to before me this 14th day of December, 2009. 
r - - - - - NO\arx trubftC - '. I KELLY LAND 
I $ 60 East South Temple, Su. !Ie 500 I \3 Sa" Lake City, Utah 64111 ~ My Commission Expires I I 't. ..~ May 27,2012 
., 189& . State of Utah oJ 1. _________ -
NOTARYfuttfJd ~ 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS O'SHEA and ANNE DONAHUE 
O'SHEA, Trustees of the Thomas and 
Anne O'Shea Trust u/d/t DATED 
NOVEMBER 2, 1998i GRANDVIEW CREDIT, 
LLC, a California limited liability 
companYi CALEB FOOTE, an individual, 
KATE LARKIN DONAHUE, an individual, 
JOHN KEVIN DONAHUE, an individual, 
and SAN FRANCISCO RESIDENCE CLUB, 
INC., a California corporationi 
Plaintiffs, 
vs. 
HIGH MARK DEVELOPMENT, LLC, an Idaho 
limited liability companYi GORDON 
ARAVE, individually and as Member of 
High Mark Development, LLCi JARED 
ARAVE, individually and as Member of 
High Mark Development, LLCj BENJAMIN 
ARAVE, individually and as Member of 
High Mark Development, LLCi and JOHN 
DOES I-X, 
Defendants. 
DEPOSITION OF GORDON ARAVE 
) 
) 
) 
) Case No. 
) CV-08-4025 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Thursday, January 29, 2009, 1 :15 p.m. 
REpORTED BY: 
Sandra D. Terrill, 
RPR, CSR 
Idaho Falls, Idaho 
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1 building, yes. 1 MR. ARMSTRONG: Objection, calls for a 
2 Q. Okay. There's currently a suit·· 2 legal conclusion. 
3 there's a suit pending in Bannock County, Crestwood 3 THE WITNESS: No. 
4 Enterprises versus The Children's Center, 4 (Interruption by a cell phone.) 
5 Incorporated. Are you familiar with that •• 5 MR. ARMSTRONG: I'm not sure if he answered 
6 A. I certainly am. 6 that question. 
7 Q. •• on a breach of lease? 7 THE WITNESS: Go ahead. 
8 A. I am. 8 Q. BY MR. CROCKETT: Well, the question 
9 Q. And what building is that? 9 was, I think, did you or any entity in which you 
10 A. That building is located at 1151 10 were involved have any claims or cause of action 
11 Hospital Way in Pocatello. It is owned by 11 against M. Smith Enterprises, LLC, or Matthew Smith 
12 Crestwood Enterprises, LLC. 12 for the lease and rental of the building at 1619 
13 Q. And are you a principal or an owner 13 Curlew, Idaho Falls? 
14 of -. 14 MR. ARMSTRONG: Same objection, calls for a 
15 A. I stated earlier that I own 37 and a 15 legal conclusion. 
16 half percent of that entity. 16 Q. BY MR. CROCKETT: Can you answer it? 
i7 Q. Okay. And that suit is against The 17 A. No. 
18 Children's Center and The Idaho Children's Center 18 MR. ARMSTRONG: I'm sorry. Just so we're 
19 over a breach of lease? 19 clear, no, you can't answer it or what's the answer 
20 A. That's correct. 20 to the question? I just want to make sure I'm 
21 Q. Are you a party to or involved at all 21 clear. 
22 in any way as an owner or principal in a suit 22 THE WITNESS: Well--
23 pending in Bonneville County, Pepperwood Plaza 23 MR. ARMSTRONG: Do you understand the 
24 Enterprises versus M. Smith Enterprises and Matt 24 question that was asked? 
25 Smith? 25 THE WITNESS: Repeat the question one more 
r= PAGE 14 ~=============-jj = PAGE 16 ===============;J 
1 A. I am not. 
2 Q. And that would be Mr. Stallings? 
3 A. I believe so. 
4 Q. And is that the building you make 
5 reference to the fact that you built? 
6 A. That's the building, I believe. I'm 
7 not familiar exactly with Pepperwood Plaza, if 
8 that's the correct name, but 1-
9 Q. You built the building at 1619 Curlew 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Drive? 
A. I did. 
Q. When I say "you," Arave Construction? 
A. I would have - I can't remember 
whether it was Arave Construction or High Mark 
Development that built the building. 
Q. I see. 
A. But I was involved, yes. 
Q. And apparently early on you or an 
entity in which you were involved did lease that 
building at 1619 Curlew to Matt Smith Enterprises? 
A. That is correct. 
Q. And as far as your dealing, do you 
have any claims or causes of action against either 
Matt Smith Enterprises and/or Matt Smith reJJlt~dj0e.:: 
your lease of that building? 11 _ J 
1 time, please. 
2 Q. BY MR. CROCKETT: Are you confused 
3 about the nature of the question or do you want to 
4 just explain your answer to me? 
5 A. Well, that telephone rang during the 
6 time that you were talking so repeat the question 
7 one more time. 
8 Q. My question is you've previously 
9 indicated that you or an enterprise in which you 
10 were involved in did at one time own and lease the 
11 building at 1619 Curlew, Idaho Fails, correct? 
12 A. Uh-huh. 
13 Q. That's a yes? 
14 A. Yes. 
15 Q. Okay. And my question is then you 
16 apparently - the property was leased to M. Smith 
17 Enterprises, LLC, correct? 
18 A. That is correct. 
19 Q. By whom? 
20 A. That I can't recall, whether it would 
21 have been Crestwood Enterprises or High Mark 
22 Development. It was probably one of the two. I 
23 honestly can't remember which. Both -I was 
24 involved, however. 
25 Q. And then the final question, do you 
T&T REPORTING - (208) 529-5491 
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1 have any claims or causes of action against 1 A. They look correct to me. 
2 M. Smith Enterprises related to that lease? 2 Q. Okay. Can you hand them back to me. 
3 A. Not that I'm aware of. 3 This is your response to interrogatory No.7, and 
4 Q. Well, would there be any that you're 4 I'm quoting from page 7, you just say·· first of I 5 not aware on 5 all, when you talk about The Children's Center that 
6 A. I don't believe so. 6 you refer to the fact that it will hereafter be 
7 Q. Who, if you're not aware of them, 7 referred to as The Center. Then you say in 2002 I 
8 would be aware of them? 8 The Center first began renting property from 
9 A. I don't think there are any. 9 entities related to defendant, High Mark, located 
10 Q. When did you first start dealing with 10 at 1615 Curlew. Is that correct? 
11 Matthew F. Smith concerning properties? Let me 11 A. I can't remember the date, but that's 
12 just ask you: It would appear that at one time you 12 approximately when, in my mind. 
13 were involved in an initial lease, and you said 13 Q. Is there a building at 1615 Curlew? 
14 this in your answers to interrogatories to us, that 14 A. The only building that I'm aware of is 
15 youhad a property at 1612 Curlew that you leased 15 1619 unless there's -- unless I'm confusing the 
16 to M. Smith Enterprises or Matthew Smith. Do you 16 address. There's one building sitting back there 
17 recall that? i7 and i recaii that address to be i619 Curlew Avenue. 
18 MR. ARMSTRONG: Objection. Compound. I 18 Q. When you say "first began renting 
19 think there were two questions there. Assumes 19 properties from entities related to the defendant, 
20 facts. 20 High Mark Development," do you know who that would 
21 THE WITNESS: I don't have any - the only 21 be? 
22 property that I'm aware of is 1619 Curlew. I'm not 22 A. I don't remember the names. I don't 
23 aware of 1612. There may have been deSignated 23 remember how we structured that. I had others 
24 suites in that building, but 1619 is the only 24 working for me that were handling those leases. I 
25 address that I'm familiar with. 25 just don't remember how that was set up initially. 
c= PAGE 18 ;== PAGE 20 
1 Q. BY MR. CROCKED: Okay. And if I 1 Q. Who would have handled the leases? 
2 represent to you that there's a separate building 2 A. I had a young man by the name of Ryan 
3 at 1612, do you remember that? 3 Alexander, who was involved in real estate at the 
4 A. No. 4 time or he was associated with us. Might have been 
5 Q. I'm going to quote you from 5 him or Ben. 
6 interrogatories. Do you remember answering 6 Q. Or Ben? 
7 interrogatories for me and signing those? 7 A. Ben Arave. One of those two may have 
8 A. I do. B initiated that at that date. I don't recall, 
9 MR. ARMSTRONG: You need to let him finish 9 honestly. 
10 his question so the record can pick up. 10 Q. What do you recall about your history 
11 Q. BY MR. CROCKED: Let me just show you 11 of dealings either with High Mark or other 
12 the verification page dated September 30th. Is 12 enterprises you may have been involved with at 
13 that your signature? 13 various times? What do you recall about the 
14 A. That's my signature. 14 history of your dealings with Mr. Smith or his 
15 Q. And do you recognize these as the 15 companies known as M. Smith Enterprises andlor The 
16 answers to interrogatories you provided? 16 Children's Center, Inc.? 
17 A. I'll assume that -- 17 A. We had a very cordial relationship. I 
18 MR. ARMSTRONG: If he can have a copy of 18 He paid his rent promptly. He was very good to : 
19 them so he can look at them. You're showing him 19 work with. I had what I would consider a pleasant I 20 the first page and then the signature page. He 20 relationship with him. 
21 hasn't had a chance to look at the whole document. 21 Q. I see. And do you recall the 
22 Q. BY MR. CROCKED: You need to look at 22 circumstances •• he was apparently a tenant at 1619 
23 them and take whatever time you need to identify 23 Curlew, correct? 
24 t~at those are the interrogatories you retere! ~d 24 A. I believe that's correct. He was a 
25 signed. 25 tenant in that building in the corner. If 1619 is 
T&T REPORTING - (208) 529-5491 
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1 correct, and I believe it is, he was a tenant in 1 Q. Okay. Is he a principal in Arave 
2 that building. That's where I met him initially. 2 Construction? 
3 Q. 'And then tell me how he got to be the 3 A. He's - yes. He's the vice president 
4 tenant at 1675 Curlew, the same property you sold 4 of Arave Construction Company. 
5 to Mr. O'Shea? 5 Q. Who's the president? 
6 A. He approached us, probably either 6 A. I am. 
7 myself or Ben, about -- we owned property -- High 7 Q. So who built the building at 1675 
8 Mark Development owned the lot adjacent to that. 8 Curlew? 
9 He approached us after a few years. He had in the 9 A. My recollection is that that building 
10 meantime occupied space or rented from us in 10 was - the owner was High Mark Development and they 
11 Pocatello, and following that asked if we would 11 hired Arave Construction Company as the -- because 
12 consider constructing something new for him on the 12 Arave Construction Company is the building 
13 lot next to 1619, which is now 1675 Curlew. 13 contracting end of -- is the licensed contractor in 
14 Q. And did you do that? 14 the State of Idaho, that Arave Construction Company 
15 A. We did do that. 15 then built that building in behalf of High Mark 
16 Q. The history of that would show that 16 Development. 
17 that property was originaliy deeded to Arave ;7 Q. Okay. And do you remember when you 
18 Construction, Incorporated, and Arave Brothers, 18 completed it? 
19 Incorporated. Do you recall that? 19 A. I'm going to guess early summer, late 
20 MR. ARMSTRONG: Objection. Foundation. 20 spring 2006. I'm guessing slightly. In that 
21 Assumes facts. You can answer the question. 21 vicinity. 
22 Q. BY MR. CROCKED: I'm just asking if 22 Q. Do you know when The Children's Center 
23 you know. 23 moved in? 
24 A. I know the names of those companies. 24 A. Soon thereafter. 
25 I don't remember the details as to who owned what 25 (Exhibit *-001 marked.) 
_ PAG E 22 r= PAGE 24 
1 when. I just don't. Various people are involved 1 Q. BY MR. CROCKED: I'm going to show 
2 in how that works. 2 you Deposition Exhibit No. *·001. And do you know 
3 Q. All right. But you did say you were a 3 what·· can you identify it for me? 
4 principal in Arave Construction, Incorporated? 4 MR. ARMSTRONG: Do you have a copy for me? 
5 A. Yes. 5 MR. CROCKED: I don't. I didn't really 
6 Q. And is that your company down at 6 anticipate that. I'll make copies later. I've got 
7 Blackfoot at the address in which you've given us 7 copies of everything else. I didn't make a copy of 
8 at the start of your deposition? 8 that. He doesn't, apparently, recall the dates so 
9 A. That is. 9 I'm just trying to refresh his recollection. 
10 Q. Is it fair to say that's your 10 THE WITNESS: What is the date? Where does 
11 principal business, Mr. Arave? 11 it talk about the date? That's what I was 
12 A. I think that would be fair to say, 12 guessing, wasn't it? 
13 yes. 13 Q. BY MR. CROCKED: Did you sign the 
14 Q. Now, tell me what Arave Brothers, 14 documents, Mr. Arave? 
15 Incorporated, is. 15 A. Yes. That's my signature. 
16 A. I did forget about Arave Brothers when 16 Q. On behalf of High Mark Development? 
17 you asked earlier. It's simply a company that my 17 A. It looks like I did. 
18 brother and I, Tom Arave, have - oh, it's a 18 Q. Is that your lease to The Children's 
19 company that we bought property in over the years. 19 Center, Incorporated? 
20 Q. Your brother, what's his name? 20 A. I believe that is. 
21 A. Tom Arave. 21 Q. Is that the one and only lease you 
22 Q. And where does he live? 22 ever had with The Children's Center, Incorporated, 
23 A. He lives in Blackfoot as well. 23 for that property? 
24 Q. Is he involved in Arave Construction? 
1114 
24 A. I think so. I don't--
25 A. He is. 25 Q. What does it indicate the commencement 
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i Q. BY MR. CROCKETT: I'm sorry. 1675. 1 Calls for speculation. 
2 A. 1675. 2 THE WITNESS: I don't know where that came 
3 Q. The record will indicate that the 3 from. 
4 subject property is at 1675 Curlew. 4 MR. ARMSTRONG: Can you answer his 
5 A. That's what I would think this is, 5 question? 
6 yes. 6 THE WITNESS: I can't I don't know. 
7 Q. And do you also agree that the other 7 Q. BY MR. CROCKETT: Can you do the math? 
8 entry for Crestwood Enterprises would have had 8 A. Well, I could if you have a I 
9 specifically to do with the professional office 9 calculator. Give me a calculator. I 
10 building that you leased to The Children'S Center 10 MR. ARMSTRONG: It's not your obligation. I 
in Pocatello? 11 Wait for the next question. I 11 I 
12 A. I believe so, yes. 12 Q. BY MR. CROCKETT: You would recognize 
13 Q. It WOUldn't relate to any other 13 that that would purport to represent that over a 
14 property, would it? 14 13 month period oftime that the rent was 324,836? 
15 A. No. I have none other down there. 15 A. It says 13 months and, obviously, rent 
16 (Exhibit *-010 marked.) 16 was given to The Children's Center -- or excuse 
17 Q. BY MR. CROCKETT: Handing you what's 17 me -- to High Mark to make the mortgage payments 
18 been marked as Deposition Exhibit No. *·010. Do 18 with. We've discussed the .- we've discussed the 
19 you recognize the document? 19 restructuring and the note payments and so on, but 
20 A. Can't say as I do, but-- 20 the money still had to come in to High Mark to make 
21 Q. It comes from your office though, 21 those payments with. 
22 doesn't it, don't you agree? 22 Q. Okay. Thank you. 
23 MR. ARMSTRONG: Objection, foundation. 23 (Exhibit *-011 marked.) 
24 Q. BY MR. CROCKETT: Doesn't the top of 24 Q. BY MR. CROCKETT: Showing you what's 
25 the fax indicate that it was faxed •• 25 been marked Exhibit No. *-011. Do you recognize 
r== PAGE 58 r== PAGE 60 
1 A. It says that it was faxed from my 1 the document? 
2 office. 2 A. Again, I do not. It's something that 
3 Q. Okay. You don't know who prepared it? 3 looks to me that Scott prepared. 
4 A. I don't remember the document but what 4 Q. I know it looks like it was faxed, 
5 is it? Let's see. I'm not familiar with this, but 5 again, from Arave Construction; do you agree? 
6 I can't say anything more. It looks like it was 6 A. It is. 
7 faxed from Arave Construction - from the Arave 7 Q. Signed by Scott Williams? 
8 Construction office, yes. 8 A. It looks like it is. 
9 Q. You just don't know who prepared it? 9 Q. Do you recognize his signature? 
10 A. I do not. 10 A. That looks like his signature, yes. 
11 Q. I'll represent to you that it went to 11 Q. And do you agree with me that it 
12 your real estate agent, Paul Fife, and he provided 12 appears to be a demand •• simply a Dunner letter or 
13 this. Do you know to the contrary? 13 a collection letter sent to The Children'S Center? 
14 A. No, I don't know. That could be true. 14 MR. ARMSTRONG: Objection. Calls for a 
15 It probably is true. 15 legal conclusion. Foundation. Calls for 
16 Q. And do you recognize the first line 16 speculation. 
17 says, rent received, 6-26 through 7-27-07 __ I'm 17 THE WITNESS: I don't know. Obviously, you 
18 sorry -- 6·2006 through 7-2007 of $324,836? 18 can read the words. October the 8th, so I don't 
19 A. That's what it says. 19 know what day or what this represents, but Scott 
20 Q. If that relates to the rent from The 20 was in charge of collecting the rent and making the 
21 Children's Center to High Mark Development, do you 21 payments, so the letter speaks for itself. 
22 agree with me it would have to also -- that number 22 MR. CROCKED: Okay. Thank you. 
23 would also have to include the rent represented by 23 (Exhibit *-012 marked.) 
24 the deferral note? . ~ 11 9 24 Q. BY MR. CROCKETT: Showing you what's 
25 MR. ARMSTRONG: Objection. Foundatio . 25 been marked as Deposition Exhibit No. *·012. Would 
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Telephone: (801) 366-6060 
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Attorneys for Defendants 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 
THOMAS O'SHEA and ANNE DONAHUE 
O'SHEA, Trustees of the Thomas and Anne 
O'Shea Trust uld/t DATED NOVEMBER 2, 
1998; GRANDVIEW CREDIT, LLC, a 
California limited liability company; CALEB 
FOOT, an individual, KATE LARKIN 
DONAHUE, an individual, JOHN KEVIN 
DONAHUE, an individual, and SAN 
FRANCISCO RESIDENCE CLUB, INC., a 
California corporation, 
Plaintiffs, 
v. 
HIGH MARK DEVELOPMENT, LLC, an 
Idaho limited liability company; GORDON 
ARA VE, individually and as Officer of High 
Mark Development, LLC; BENJAMIN D. 
ARA VE, individually and as Officer of High 
Mark Development, 
Defendants. 
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DEFENDANTS' OBJECTIONS 
AND RESPONSES TO 
PLAINTIFFS' FIRST SET OF 
INTERROGATORIES, REQUESTS 
FOR PRODUCTION, AND 
REQUESTS FOR ADMISSION 
Case No. CV-08-4025 
Judge Joel E. Tingey 
Defendants High Mark Development, LLC, Gordon Arave, and Benjamin D. 
Arave, ("Defendants") hereby respond to Plaintiffs' First Set ofInterrogatories, Requests for 
Production, and Requests for Admission ("Discovery Requests") as follows: 
GENERAL OBJECTIONS 
GENERAL OBJECTION NO.1: Defendants object to each and every 
interrogatory ("Interrogatories"), request for production of documents and things ("Request"), 
and Requests for Admission ("RF A") contained in the Discovery Requests, to the extent that and 
insofar as they seek to impose requirements or obligations beyond those imposed by the Idaho 
Rules of Civil Procedure. 
GENERAL OBJECTION NO.2: Defendants object to each and every 
Interrogatory, Request, and RF A to the extent the requesting parties request information or 
documents protected by the lawyer-client privilege, information protected by the work product 
doctrine or trial preparation materials protected under Rule 502 of the Idaho Rules of Evidence 
and Rule 26(b )(3) of the Idaho Rules of Civil Procedure or under any other valid privilege. 
GENERAL OBJECTION NO.3: Defendants object to the Interrogatories, 
Requests, and RF As insofar as they seek documents and information and/or production of 
documents not available to Defendants at this time and/or documents and information in 
Plaintiffs' possession. Accordingly, the responses given herein are based on the information and 
documents currently available to Defendants, subject to any applicable objections. By stating 
DEFENDANTS' OBJECTIONS AND RESPONSES 
TO PLAINTIFFS' FIRST DISCOVERY REQUESTS-2 
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INTERROGATORY NO.4: IdentifY by name, address and telephone number 
each and every person or firm not previously identified in your answers to the foregoing 
interrogatories who possesses or claims to possess knowledge of any facts relating to this lawsuit, 
including, but not limited to, issues of liability and/or damages. 
RESPONSE: Defendants anticipate the following individuals to have 
knowledge or information relating to the claims and defenses in this matter: 
1. Plaintiffs, c/o Gregory Crockett, Hopkins Roden Crockett Hansen & 
Hoopes, PLLC, 428 Park Avenue, P.O. Box 51219, Idaho Falls, Idaho 83405-1219. 
2. Defendants High Mark Development, LLC and Gordon Arave, c/o Richard 
J. Armstrong, Wood Crapo LLC, 500 Eagle Gate Tower, 60 East South Temple, Salt Lake City, 
Utah 84111. 
3. Jerald Oakley, c/o Richard J. Armstrong, Wood Crapo LLC, 500 Eagle 
Gate Tower, 60 East South Temple, Salt Lake City, Utah 84111. 
4. The Children's Center, Inc., c/o Marc 1. Weinpel, Esq., 1975 Martha 
Avenue, Idaho Falls, Idaho 83404, (208) 529-4300 x115. 
5. Jeff Needs, 1306 2nd Street S, Nampa, Idaho 83651. 
6. Paul Fife, High Desert Realtors, Idaho Falls, Idaho 83401-5285. 
INTERROGATORY NO.5: Please describe with particularity each and every 
item you intend to offer into evidence at the trial of this matter. As to each such item, please 
state: 
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(a) The name, address and telephone number of the person having present 
custody of each such item; 
(b) The name, address and telephone number of the witness whom Defendant 
will use to introduce each item; and 
(c) The contents ofthe item, or if Defendant will do so without a formal 
request, please attach a copy of each item to your answers to these interrogatories. 
OBJECTION AND RESPONSE: Defendants object to this interrogatory as it 
calls for information that is not required to be disclosedat this time of the litigation. Moreover, 
Defendants have not decided which exhibits to mark and offer as trial exhibits for purposes of a 
trial in this case. Subject to and without waiving these objections, Defendants anticipate offering 
as an exhibit the Real Estate Purchase Contract entered into by the parties; any and all documents 
obtained through the discovery process in this matter, including any and all documents 
subpoened from third-party witnesses; and any documents identified and offered as an exhibit by 
Plaintiffs. Defendants will identifY their trial exhibits at the appropriate time and intervals, 
consistent with the Court's scheduling and case management order and Idaho R. Civ. P. 26(e). 
INTERROGATORY NO.6: Are you or your attorneys aware of any 
statements, reports of memoranda, signed or unsigned, made by any person relating to the 
subject of this action? If so, please state: 
(a) Whether such statement is written or oral; 
(b) The names, addresses and telephone numbers of any persons making such 
statements; 
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(c) The date, time and place of the making of such statements; and 
(d) The names, addresses and telephone numbers of any persons present 
during the taking of such statements. 
OBJECTION AND RESPONSE: Defendants object to this interrogatory as 
being vague and ambiguous as to the terms "statements" and "reports of memoranda." Subject to 
and without waiving this objection, Defendants are not aware at this time of any such documents. 
Discovery is still ongoing in this case. Defendants therefore reserve the right to supplement this 
response at the appropriate time or intervals if necessary, and consistent with Idaho R. Civ. P. 
26(e). 
INTERROGATORY NO.7: Please describe in detail The Children's Center, 
Inc. and/or M. Smith Enterprises, LLC's entire rent payment history, including any and all 
nonpayment of rent, promissory notes entered in lieu of payment of rent, or any other agreements 
between Defendants and The Children's Center and/or M. Smith Enterprises, LLC, regarding the 
payment of rent, on the building at 1619 Curlew Drive, Ammon, Idaho 83406. 
OBJECTION AND RESPONSE: Defendants object to this interrogatory on 
grounds of being vague and ambiguous, calls for a narrative, lacks foundation, and calls for a 
legal conclusion that Defendants are not qualified to make. Subject to and without waiving these 
objections, Matthew Smith is a shareholder and officer of the Children's Center, Inc. (hereinafter 
the "Center"). In 2002, the Center first began renting property from entities related to Defendant 
High Mark Development, LLC located at 1615 Curlew Drive, Ammon, Idaho. The Center paid 
rent every month on time and in full during the life of the lease. 
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In 2004, the Center approached Defendant Gordon Arave and proposed the idea of 
having Defendants build him a new facility in Pocatello, Idaho, and leasing it back to the Center 
so that the Center could expand its business into the Pocatello region. After some negotiation, 
Defendant Gordon Arave and the Center moved forward on the project. 
In May 2005, the project was completed and the Center began to occupy the 
Pocatello building. Due to the fact that the area was new to the Center, it negotiated a six-month 
period of reprieve from rent so that it could start its business operations before being required to 
pay rent. 
In September 2005, the Center, through Matthew Smith, came to Defendant 
Gordon Arave and asked him to loan the Center $200,000.00 in order to recruit two new 
psychiatrists to the Center in order to grow its business. Defendant Gordon Arave and related 
entities, including the owner of the Pocatello building, Crestwood Enterprises, LLC, had an 
established business relationship with the Center and therefore the decision was made to loan the 
Center and/or Mr. Smith the requested funds. The notes were to be paid interest only at 10% 
with 5 year balloon payments. 
In August 2005, the Center, through Matt Smith, asked Defendant Gordon Arave 
to build the Center a new facility in Ammon, Idaho to accommodate the Center's growing 
business in the Bonneville County region. Because Defendant owned the lot next to the building 
occupied at that time by the Center, Defendants agreed to do so. 
In October 2005, a related entity, Arave Construction Co., Inc., began designing 
and constructing the Ammon building. Because the Center's business was established, the 
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parties agreed that rental payments for the Ammon building would not begin until completion of 
the building, which, at that time, was scheduled to occur in July 2006. 
The Ammon building was completed and the Center moved into the building by 
late July 2006. Rent payments and other applicable lease charges began on schedule. Soon 
thereafter, the Center, through Matt Smith, contacted the owner and landlord of the building, 
Defendant High Mark Development, LLC, and requested that High Mark Development change 
the terms of the lease agreement as they applied to rent payments. The Center explained that the 
costs associated with the start-up of the new building and business put a squeeze on the Center's 
cash flow, and therefore the Center needed a six-month period of reprieve from rent payments, 
similar to that agreed to in connection with the Pocatello building. Defendant High Mark 
Development did not agree to this request, and instead agreed to spread the first 6 months of rent 
over 7 years thus allowing the Center some breathing room for making its rent payments. 
Payments began in early 2007 on both the note and the rent. All payments were 
made as agreed through September 2007. 
In June 2007, the Ammon building was listed for sale. A sale was procured that 
summer and a closing set for November 2007. In negotiations between the buyer and seller, the 
O'Shea Family Trust, through its agent, Jeff Needs, stated that it would not agree to purchase the 
building if the option to purchase remained in the Center's lease agreement. The buyer indicated, 
again through its agent Jeff Needs, that in order for it to agree to purchase the building, the 
purchase option had to either be released and surrendered by the Center, and that if the option 
was not released, the buyer and seller would have to indemnify around the purchase option by 
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requiring High Mark's principal, Gordon Arave, to sign an indemnification against the Center's 
exercise of the purchase option. Instead of indemnifying around the option, High Mark was able 
to negotiate a release of the option to purchase, consistent with the buyer's demands. Indeed, the 
option was purchased and released by High Mark in exchange for, among other things, a new 
promissory note relating to the October and November 2007 rent payments. Such consideration 
was required in order to satisfy the buyer's request to either surrender and release the option to 
purchase or otherwise indemnify around it. 
On approximately February 4, 2008, Crestwood Enterprises, LLC, served the 
Center with a 3-Day Notice to Pay Rent or to Quit Premises in relation to the building located in 
Pocatello, Idaho. The Center did not comply with the notice, therefore Crestwood Enterprises 
filed an eviction action against the Center. The Center eventually vacated the Pocatello building. 
Crestwood then filed a separate but related action seeking legal damages against the Center for 
breaching its lease agreement in the Pocatello building. 
INTERROGATORY NO.8: Please describe in detail The Children's Center, 
1nc.'s entire rent payment history, including any and all nonpayment of rent, promissory notes 
entered into in lieu of payment of rent, or any other agreements between Defendants and The 
Children's Center regarding the payment of rent, on the building at 1675 Curlew Drive, Ammon, 
Idaho 83406. 
RESPONSE: See Objection and Response to Interrogatory No.7. 
INTERROGATORY NO.9: Please describe in detail The Children's Center, 
Inc.'s entire rent payment history, including any and all nonpayment of rent, promissory notes 
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1 through September 17th, '07·· would that be what's 1 Enterprises to Mr. Arave. 
2 represented there? 2 MR. CROCKETT: For what? Was it for rent 
3 A. That appears to be. 3 or something else? 
4 Q. I think we've identified the fact that 4 MR. WEINPEL: The way I understand it-
5 you started commencement of your tenancy at 1675 5 and Mr. Smith can probably fill in the blanks. The 
6 Curlew in June of '06. Then may we presume that 6 way I understand it, Mr. Arave lent M. Smith 
7 those checks or those payments were made for rent 7 Enterprises $200,000. Mr. Smith took the $200,000 
8 for those premises? 8 and lent it to The Children's Center, and we 
9 MR. ARMSTRONG: Objection, foundation. 9 were -- The Children'S Center was paying it back on 
10 Q. BY MR. CROCKETT: As far as you know. 10 behalf of M. Smith Enterprises. That's my 
11 A. Yeah. 11 understanding. 
12 MR. CROCKETT: And, Counsel, do you agree 12 Q. BY MR. CROCKETT: Mr. Smith, do you 
13 with that, that that's what represented by the 13 concur that's what *103 is •• 
14 record that's been produced? 14 A. Yes. 
15 MR. WEINPEL: That's my understanding. The 15 Q. - to the best of your knowledge? 
16 amount over and above the base rent, I believe, 16 A. That is. 
17 would be cam charges is the best I can figure. 17 Q. Now, tell me again. To your 
18 MR. CROCKETT: But are we all clear here 18 understanding, would these be the same promissory 
19 that we believe that this would have been the 19 notes that we previously made? There was two 
20 totality of all rent payments The Children's 20 promissory notes, one in June of 'OS and one in 
21 Center, Inc., or the Idaho Children'S Center, Inc., 21 October of 'OS for a hundred thousand dollars each. 
22 would have paid to High Mark Development for rent 22 Are those the same ones? 
23 of the premises at 1675 Curlew? 23 A. Yeah. 
24 MR. WEINPEL: That's my understanding of 24 MR. ARMSTRONG: Objection, foundation. 
25 what *-102 shows. That's all of the lease 25 Calls for speculation. 
:== PAGE 18 P~GE 20 ;== • 
1 payments. 1 THE WITNESS: Yes. That's -- I mean, I'd 
2 MR. CROCKETT: Let me just ask you this: 2 have to check the notes, but I think those are the 
3 Would the company have copies of these checks also 3 correct dates. You say June and what? 
4 available, or do you know? 4 MR. WEINPEL: October. 
5 MR. WEINPEL: If we had actual copies - we 5 THE WITNESS: Yeah. 
6 would not have copies of the checks. We might have 6 Q. BY MR. CROCKETT: This would show, 
7 copies of the stubs, but I could not find any of 7 apparently, a deposit to your Key Bank account on 
8 the stubs. 8 July 1st, 'OS, of a hundred thousand. Do you agree 
9 Q. BY MR. CROCKETT: Do you know what 9 with that, line 1? 
10 bank these checks would have been written on? 10 A. Yes. 
11 A. I believe it was through Key Bank. 11 Q. And then October 4th, a deposit to 
12 Q. Key Bank. 12 your Key Bank account of 99,500? 
13 A. Is that what that says on the - 13 A. Yes. 
14 MR. WEINPEL: Yeah. Those are Key Bank. 14 Q. Do you know what accounts for the $500 
15 MR. CROCKETT: Counsel, I'm going to ask 15 difference there? 
16 you, apparently, you've now also provided Exhibit 16 A. No. I don't have a clue. 
17 No. *-103 in response to our subpoena. Can we 17 MR. WEINPEL: I'd asked him that a number 
18 identify what that is and why it's responsive to 18 of times. 
19 the subpoena? 19 Q. BY MR. CROCKETT: As I understand it 
20 MR. WEINPEL: Here's the way I understand 20 your testimony is and after some research by your 
21 it. This is a - at the top of the report it's 21 counsel, we believe that this would document both 
22 generated by The Children'S Center. It referenced 22 receipt of and payments against the two promissory 
23 M. Smith Enterprises. These are - this was a 23 notes dated June 1st, 2005, and October 1,2005. 
24 record created by, I believe, Tera Hansen that 1133 24 Would that be correct? 
25 tried to track what was being paid for M. Smith 25 A. Yeah. 
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1 was just rent deferral. And I didn't recall that 1 A. My legal counsel can probably explain 
2 this was split up into two different sections 2 it better than I can, but we, in essence, 
3 but -- 3 negotiated that note away. 
4 Q. Tell me how this rent deferral came 4 Q. As I understand it, in approximately 
5 about. Let me just ask you this: The note is 5 September or October of 2007 you agreed to waive 
6 dated April 18th, 2007. Would that have been when 6 the right of first refusal on the property at 1675 
7 all these terms were negotiated with Mr. Arave and 7 Curlew? 
8 High Mark? 8 A. In exchange for that, yes. That's how I 
9 A. That was kind of a whirlwind time, but 9 I recall it 
10 I'm assuming that is -- I believe that's correct, 10 Q. And a part of that agreement was that i 
11 that that's when this was. 11 you would execute a lease estoppel certificate; is 
12 Q. Now, I understand that your landlord 12 that right? 
13 or The Children'S Center landlord would have been 13 A. What's a lease estoppel? 
14 High Mark, correct? 14 Q. Well, we'll get there. Did you 
15 A. Yes. 15 negotiate when you got into this lease •• when you 
16 Q. This is a note obligation in favor of 16 got into this lease in June of '06 •• and that's 
17 Jared Arave and Gordon Arave of Blackfoot, Idaho. 17 Exhibit No. *·001, if you recall the lease - did 
18 Do you see that? 18 you negotiate any of these up front, any of these 
19 A. Right. 19 rent deferrals, or did they come along later? 
20 Q. Do you know, why the difference there? 20 A. The rent deferral that you're talking 
21 Can you explain that, if you know? 21 about here? 
22 A. I really don't know why Jared Arave 22 Q. Yes. 
23 and Gordon Arave were on there. 23 A. That came across later. 
24 Q. Who's Jared Arave? Do you know Jared? 24 Q. I would understand that during this 
25 A. I've never met him. I believe it's 25 period, and I'm talking about the period of the 
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1 his dad. 1 rent deferral, September '06 through January '07, 
2 Q. You think it's Gordon's dad? 2 that The Children's Center was just basically not 
3 A. Yes. 3 able to pay the rent; is that correct? 
4 Q. Well, I would represent to you it's 4 A. That's correct. Right 
5 the other way around. Gordon is Jared's dad, but 5 Q. And during that period of time did you 
6 you've never met Jared? 6 inform Mr. Arave that you were simply not able to 
7 A. I really don't know. I mean, I just 7 pay the rent? 
8 got that impression. 8 A. Yeah. He was involved pretty 
9 Q. Now, going back to Exhibit *·101 - 9 intimately. He even had his accountant come in and 
10 I'm sorry. I'm sorry. I'm going back to Exhibit 10 look at our books. 
11 *·102. And I think we've previously identified 11 Q. Who was his accountant? 
12 that as rent payments from The Children's Center to 12 A. I don't recall his name. 
13 High Mark Development; would that be correct? 13 Q. Did you ever deal with Scott Williams? 
14 A. I believe that's the case, yes. 14 A. Williams? 
15 Q. Now, apparently, I would understand by 15 Q. Yes. 
16 the note that The Children'S Center didn't pay any 16 A. Yes. 
17 rent to High Mark forthe months September '06 17 Q. Who did you understand Scott Williams 
18 through January of '07; is that right? 18 to be? 
19 A. Yeah. It looks that way and I believe 19 A. Well, he was the one that came around 
20 that was the case. 20 and collected rent I don't know what he did other 
21 Q. And instead you executed this note for 21 than that 
22 rent deferral, correct? 22 Q. And when you say Mr. Arave's 
23 A. Right 1134 23 accountant, do you mean VanOrden? 24 Q. Okay. Did you pay this note off, the 24 A. That could be. I really don't 
25 note that's Exhibit •• 25 remember but that name sounds familiar. What was 
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1 any potential buyer of the property? 1 consolidate •• 
2 A. I don't believe so. 2 (Cell phone interruption.) 
3 Q. Is it fair to say that Mr. Arave was 3 Q. BY MR. ARMSTRONG: I intended to ask 
4 trying to structure or assist The Children's Center 4 you this too before I started. 00 you have a time 
5 so that its cash flow issues weren't really an 5 constraint, anything you need to •• 
6 issue? 6 A. Well, I need to -- if I could take a 
7 A. Yeah, to try to help us stay in 7 second, I could call my wife and have her pick up 
8 business. 8 the kids from school. 
9 Q. You feel like he had a vested interest 9 Q. There was a question pending. Let's 
10 in The Children's Center staying in business 10 answer that question and then I'll let you take a 
11 because The Children's Center had a lease agreement 11 break. That's fine. 
12 with High Mark Development; is that a fair 12 A. Okay. 
13 statement? 13 Q. Maybe I should rephrase it. 
14 A. That's fair. 14 A. Okay. 
15 Q. Go back to that letter that's to your 15 Q. You testified that it was to 
16 left. And that's, again, for the record, Exhibit 16 centralize or to consolidate the operations? 
17 *-012. I'm referring to a conversation that I've 17 A. Uh-huh. 
18 had with Mr. Weinpel and I'm summarizing it in this 18 Q. Is that a yes? 
19 letter. And I state - if you'll go down to " 19 A. Yes. 
20 well, probably a little bit before halfway through 20 Q. Is it fair to say that the intent of 
21 that second paragraph it starts out, you and I then 21 The Children'S Center, and let's put it between the 
22 discussed. Do you see that? 22 period of time on September 18th, 2007, up through 
23 A. I see that. 23 the time that O'Shea and his investment group 
24 Q. You and I then discussed your client's 24 bought that property, the goal or the business 
25 intentions as they relate to its business 25 model was to consolidate The Children'S Center, the 
r=== PAGE 102 F"'""" ~ 
1 operations and the respective leases. Did I read 1 business operations, in the 1675 property? 
2 that correctly? 2 A. Yes. 
3 A. Yes. 3 Q. You hesitated in responding to that 
4 Q. To summarize, you indicated The 4 question. Was it just to mull the question over? 
5 Children's Center, you being Mr. Weinpel, is 5 A. It was the time frame that was the 
6 interested in centralizing its operations in the 6 issue because, you know, November, December we were 
7 Idaho Falls building. Did I read that correctly? 7 pretty sure we were going down at that stage. 
8 A. That's correct. 8 Q. Did you ever tell Mr. Arave that 
9 Q. And that it was interested in 9 though, that you were pretty sure you were going 
10 negotiations that could potentially provide The 10 down? 
11 Children's Center with an early release from the 11 A. I didn't tell Gordon that. I told 
12 Pocatello lease. Did I read that correctly? 12 Scott that. 
13 A. Yes. 13 MR. ARMSTRONG: Let's take a break now. 
14 Q. All right. Does that help refresh 14 MR. CROCKETT: You've still got a pending 
15 your memory as to what the business plan was for 15 question here. 
16 The Children's Center, at least as of September 16 MR. WEINPEL: Let him call his kids. I 
17 18th,2007? 17 understand the question. He told Scott that and I 18 A. Yes. 18 that's where we were. 
19 Q. What was the plan then with regard to 19 MR. CROCKETT: Sure. 
20 The Children'S Center up until it vacated the 20 (A recess was taken from 3:38 p.m. to 
21 property that we've been referring to as the 1675 21 3:40 p.rn.) 
22 property? 22 Q. BY MR. ARMSTRONG: Back on the record. 
23 A. We were trying to consolidate to stay 23 I asked you a question about ., your testimony 
24 alive, if that's what you're asking. 1135 24 before the break was a conversation that you had 25 Q. All right. When you say 25 with Scott Williams about your having said certain 
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1 things to Mr. Williams, and I'd like to go to that 1 Q. Now, did you know that·· well, strike 
2 conversation. First of all, when was that 2 that. 
3 conversation? 3 Give me your fullest recollection of 
4 A. December. I think it was in the month 4 that conversation with Scott Williams where you and 
5 of December. 5 Mr. Weinpel were present in your office. 
6 Q. Of2007? 6 A. Well, we just -- he came into my 
7 A. Yes. 7 office with Marc Weinpel, and, you know, he wanted 
8 Q. Where was the conversation? 8 to collect rent. And we just leveled with him and I 
9 A. In my office. 9 said, you know, it's not going to happen, that we 
, 
10 Q. Is that atthe 1675 •• 10 can't, and all likelihood is we were going to be I 
11 A. Right. 11 filing bankruptcy. I 
12 Q. •• office? Was anyone with you? 12 Q. Okay. Did you say anything else? 
13 A. Marc Weinpel. 13 A. Just apologies and that type of thing. 
14 Q. All right. And both of you were in 14 Q. What do you mean apologizes? 
15 the office with Scott Williams? 15 A. We", I mean, I felt bad for being in 
16 A. Yes. 16 the position. 
17 Q. And who was present with Mr. Williams, 17 Q. Did you actually use the word 
18 if anybody? 18 bankruptcy? 
19 A. Just Mr. Williams. 19 A. Yeah. I was real clear that we were 
20 Q. And you knew that Scott Williams was 20 filing bankruptcy, and even Marc was talking about 
21 represented by·· or was affiliated with High Mark 21 it too. 
22 Development? 22 Q. Did Scott Williams say anything in 
23 A. Right. 23 response to what you were telling him? 
24 Q. Did you understand that? 24 A. We", I don't recall what he said. He 
25 A. Right. 25 was obviously disapPointed. 
r== PAGE 106 = PAGE 108 
1 Q. How long was the conversation? 1 Q. Okay. 
2 A. Oh, probably about five minutes. 2 A. That was about it. 
3 Q. What was Mr. Williams doing at your 3 Q. You didn't get into specifics with him 
4 office? 4 about what the bankruptcy would mean, whether you 
5 A. He was trying to collect rent. 5 were going to stay in the property, file a Chapter 
6 Q. And had he come in - just dropped in 6 11? 
7 or did he call you, tell you he was coming in? 7 A. No, We told him we were leaving the 
8 Help me understand that. 8 property. 
9 A. I don't recall. He was coming in 9 Q. Okay. But you didn't say that 
10 fairly often trying to get rent during that period, 10 earlier. I asked you what your fullest 
11 Q. Okay. So he was coming in to collect 11 recollection was. You told him that you couldn~ 
12 rent for December? 12 pay rent and that in all likelihood you were going 
13 A. I don't recall what month that he was 13 to file bankruptcy. And then I asked you did you 
14 collecting for. I mean, I think there was a period 14 say anything else and you said no. So you want to 
15 of time that he was trying to get some rent for. 15 change that? 
16 And I believe the way it occurred is Tera was 16 A. Well, you sparked my memory. I 
17 getting frustrated because he was getting kind of 17 remembered that we did inform him we were leaving. 
18 aggressive with her. 18 Q. Well, let's do this again then. I 
19 Q. Scott Williams was getting aggressive 19 want to know everything that you said to 
20 with Tera? 20 Mr. Williams in that conversation. Let's start I 
21 A. Right. 21 over. You told him you couldn't pay rent, right? 
22 Q. So what did Tera do, if anything? 22 A. Yes. 
23 A. She just kind of referred it to Marc, 23 Q. All right. What else? 
24 and Marc went down and talked to him and brought 24 A. That we were going to file bankruptcy 
25 him up to my office. 113 25 and that we were going to be vacating the building. 
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1 I believe in January is when we told him we'd be 1 Q. And I'll just read this to you for the 
2 out. 2 record. It's a short letter. Then I'll have some 
3 Q. All right. So you told him •• just a 3 questions for you. Okay? 
4 second ago you said you would most likely. So did 4 This letter says, dear Marc, the sale 
5 you tell him in this conversation that you were 5 of the Idaho Falls building closed on Monday, 
6 absolutely going to vacate or that you were most 6 December 10th, 2007. The purchaser of the building 
7 likely? 7 is the O'Shea Family Trust. 
8 A. I don't recall the exact words. 8 I then state, paragraph 12.2 of the 
9 Q. So it could have been, we're likely 9 Center's lease states that the Center as lessees 
10 going to vacate or it's likely that you didn't? 10 can now recognize O'Shea as the lessor under the 
11 A. I'm clear that I told him we were 11 lease agreement. Accordingly, beginning January 
12 going to vacate, but whether I used the word likely 12 2008 your rental obligations are to be paid in the 
13 or going to, I don't recall that. 13 order of O'Shea or as otherwise designated by that 
14 Q. Okay. Anything else that you said? 14 entity. 
15 A. Until my memory gets sparked, I don't 15 This letter was dated December 12. 
16 recall any other details on that. 16 Can you identify or help me understand when this 
17 Q. Did Mr. Weinpel say anything in that 17 conversation with Scott Williams would have 
18 conversation to Mr. Williams while you were 18 occurred in relation to this letter? 
19 present? 19 A. I don't recall that letter. So as far 
20 A. Yes. 20 as the timing when that was received and whatnot, I 
21 Q. Give me your fullest recollection of 21 have no clue. 
22 what Mr. Weinpel said. 22 Q. But events identified in this letter, 
23 A. I can give you the gist of it, which 23 for instance the closing, because I've indicated in 
24 was, you know, basically the same thing, that we 24 this letter that the closing occurred on December 
25 were in a financial position that was going to 25 10th,2007. 
r= PAGE 110 r= PAGE 112 
1 probably require us to file bankruptcy. 1 A. I believe we did inform him prior to 
2 Q. Okay. So you were in a position where 2 closing. 
3 you were probably going to file bankruptcy. Did 3 Q. Okay. 
4 Mr. Weinpel make any representation about leaving? 4 A. I mean, that was brought to my 
5 A. The building? 5 attention. 
6 Q. Yes. 6 Q. Do you know if •• did you have any 
7 A. I don't recall. 7 conversations about potential plans to move out of 
8 Q. Did Mr. Weinpel say anything else? 8 the building with Mr. Arave after you talked with 
9 A. Not that I recall at this time. It 9 Mr. Williams? 
10 was a fairly short conversation. 10 A. I don't recall any particular 
11 Q. Was anything said in that conversation 11 discussions with Mr: Arave after that. 
12 about how this could or would impact the buyer, the 12 Q. How about prior to that time? 
13 O'Sheas and the investment group with the O'Sheas? 13 A. About moving out? 
14 A. I don't recall that. 14 Q. Correct. 
15 Q. Did they come up at all in the 15 A. I don't believe so. 
16 conversation? 16 Q. Okay. How about Ben Arave? 
17 A. I don't recall that part of it, no. 17 A. No. I'd lost contact with Ben Arave 
18 Q. Okay. In relation to - strike that. 18 by that time. 
19 I don't have a copy of this exhibit 19 Q. How about with me? 
20 but there is a letter from me to Mr. Weinpel. It 20 A. I don't believe I talked to you about 
21 was in December of '07, December 12th. 21 it. 
22 A. Okay. 22 Q. Was that the only conversation that 
23 Q. And it identifies the purchaser as 23 you had with Scott Williams about possibly moving 
24 O'Shea. 1137 24 out of the building? 25 A. Okay. 25 A. I believe it was -- with me I think 
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1 MR. CROCKETT: Excuse me. Can I go off the 1 Children's Center. Does that make sense? 
2 record just a minute, Counsel. 2 Q. I think it does. Would Advanced 
3 (A discussion was held off the 3 Practice Management be housed at the 1675 property? 
4 record.) 4 A. Yes. Upstairs. 
5 Q. BY MR. ARMSTRONG: Back on the record. 5 Q. Okay. And had space been made 
6 Who is Advanced Practice Management, 6 available for them to move in and start taking over 
7 Inc.? 7 managing the affairs of Children's Center? 
8 A. That was a management firm that we 8 A. Yes. 
9 built to try to manage some of the companies. 9 Q. And had that space been renovated or 
10 Q. What's some of the companies? What 10 created at around this same time that the 
11 companies? 11 resolution was passed to hire them? I 
12 A. Idaho Children's Center, The 12 A. It wasn't renovated. It was just--
13 Children's Center. We had Children'S 13 yeah. Advanced Practice Management took over the , 
14 Rehabilitation Center. 14 upstairs. 
15 Q. What were they hired to do? 15 Q. Who was the decision-maker for 
16 A. Just do the business administrative 16 Advanced Practice Management? 
17 piece. 17 A. Myself. 
18 Q. And was that to continue to manage 18 Q. Are you the sole shareholder of that 
19 operations of The Children'S Center at 1675? 19 entity? 
20 A. Yes. 20 A. I am now. 
21 Q. And these minutes, "II represent to· 21 Q. And does that entity have any assets? 
22 you, were dated February 7th, 2008, and I'll just 22 A. No. It, again, is defunct. 
23 read you what the resolution is. 23 Q. Are there other shareholders of that 
24 A. Okay. 24 entity? 
25 Q. The resolution regarding entering into 25 A. No. 
F""'" PAGE l34 F""'" PAGE l36 
1 a management contract with Advanced Practice 1 Q. Are you the sole shareholder? 
2 Management, Inc., as passed at the December 20, 2 A. Yes. 
3 2007, meeting, was reaffirmed and passed. Do you 3 Q. And did you have an agreement entered 
4 remember that? 4 into between Advanced Practice Management and The 
5 A. Okay. No. But I agree with the 5 Children's Center? 
6 record. 6 A. I believe so. I'd have to confer with 
7 Q. Okay. So help me understand 7 Marc on that. 
8 specifically what Advanced Practice Management was 8 Q. I'd like to see the agreement with 
9 hired to do and the subject of a resolution, 9 Advanced Practice Management. 
10 they're hiring, it's been passed, it's been agreed 10 So if I understand it correctly-
11 to? 11 well, strike that. Was Advanced Practice 
12 A. Correct. We were going to manage the 12 Management part of this business model to 
13 business affairs of - for The Children's Center, 13 consolidate The Children's Center operations in the 
14 so we'd manage the staff, do the pa yroJi , legal, 14 Idaho Falls building? 
15 you know, just business affairs type operations. 15 A. It was an attempt to lessen the 
16 Q. How did you hear about Advanced 16 overhead burden on The Children's Center. 
17 Practice Management? 17 Q. How was Advanced Practice Management 
18 A. Well, we made it. Let me explain so 18 going to be funded? 
19 it will clarify this a little bit. The Children'S 19 A. Through contracts with different 
20 Center was getting too big to manage, okay, so we 20 entities including The Children'S Center for the 
21 broke it out into different pieces. The intent 21 services they provided. 
22 with Advanced Practice Management is that we'd get 22 Q. So there would be employee-related 
23 other contracts from other medical facilities and 23 services, administrative services that it would 
24 whatnot to help offset those administrative costs 11 34 then hire itself out to provide to other parties as 
25 so we could provide administration cheaper to The 25 well? 
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The Children's Center 
All Payments Issued for High Mark Development 
All Transactions 
Type Num Date Amount 
Bill Pmt -Check 7064 9/17/2007 28,987.50 
Bill Pm! -Check 6995 8/15/2007 28,987.50 
Bill Pmt -Check 6925 7/18/2007 28,987.50 
Bill Pmt -Check 6802 6/15/2007 28,987.50 
Bill Pmt -Check 6742 5/15/2007 28,987.50 
Bill Pmt -Check 6661 4/13/2007 28,987.50 
Check 6582 3/15/2007 28,987.50 
Bill Pmt -Check 6517 2114/2007 20,000.00 
Check 6470 1/24/2007 16,800.00 
Check 5947 7/18/2006 27,787.50 
Check 5842 6/22/2006 27,787.50 
Check 5104 12113/2005 15,088.00 
Check 4968 11/3/2005 15,088.00 
Check 4752 9/12/2005 14,711.95 
Total 340,175.45 
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1306 2nd Street South 
Nampa, Idaho 83651 
W (208) 468-7730 
F (208) 468-7728 
Paul Fife 
lFal'!: (208) 535·0380 
Phone: (208) 535·0350 
IRe: Addendum #2 
!From: Jeff Needs 
Pa~es: 3 (including cover page) 
lila1!:e: 9/6/2007 
ec: 
Paul, attached is Addendum #2 representing the remaining items to be addressed after 
our on-site review last week. To give you some insight into our position on the remaining 
items I the following is provided: 
Item 1 - The indemnification language is essentially the same as that provided by you 
previously. The material change is in us requiring that Mr. Arave provide indemnification 
as well. This is required because we have no idea what assets Seller has, or if it will be 
an operating entity through the 2016. It has been a challenge getting the Buyer over 
this hurdle, but Mr. Arave's personal guarantee helps them clear the hurdle. 
Item 2 - These items should be self explanatory. 
Item 3 - The Buyer understands that some items in the contract have changed and has 
agreed to increase the Earnest Money to reflect the strong interest and intention they 
have in purchasing the property. 
Item 4 - In lieu of asking the Seller to carry a short term note to accommodate one of 
the exchanges Buyer is going through, we thought this would be a more acceptable 
option for him. Also, this extra time will allow for the lender to provide approvals. 
Paul, I will be out of the office the rest of the afternoon, but available in the morning to 
discuss. 
Thanks 
( 
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Addendum #2 
To Purchase and Sale Agreement Dated August 14, 2007 
(the «Agreement") 
1) Indemnification of Buver - The following replaces lines 11, 12 and 13 of 
Addendum 1 to the Agreement. 
a. Seller and Gordon Arave, their assigns, successors and heirs 
("Indemnifying Party") hereby indemnifies, defends, and holds hannless 
Buyer and its successors and assigns, (collectively for the purpose of this 
section herein, "Indemnified Party") from and against any and all liability, 
loss, damage, cost and expense, including, without limitation, reasonable 
attorneys' fees, mortgage penalties and appraisal fees arising out of The 
Children's Center Inc. 's (tCLeasee") attempt to exercise or enforce a 
purported option to purchase the Premises under a Lease Agreement dated 
June 26, 2006. Indemnifying Party's duty under this paragraph shall be 
triggered only upon Indemnified Party's receipt of a \,.,ritten offer to 
purchase the Premises from the Lessee after June 19,2009 for a total 
purchase price ofless than $3,700,000 (the "Triggering Event"). 
b. Upon the occurrence of the Triggering Event, the Indemnified Party shall 
promptly notify the Indemnifying Party of any attempt to exercise the 
purported option to which the foregoing indemnification applies and the. 
Indemnifying Party shan undertake, at its own cost and expense, the 
defense thereof The Indemnified Party may, at its option and expense, 
retain own counsel, provided that such counsel fully cooperates with the 
Indemnifying Party' 5 counsel. If the lndemnifying Party fails to promptly 
appoint competent and experienced counsel, the Indemnified Party may 
engage its own counsel in defense thereof, and the reasonable charges in 
connection therewith shaH promptly be paid by the lndemnifying Party_ If 
the Indemnified Party settles any such suit, claim or proceeding, the 
amount thereof shall be charged to the indemnifying Party, provided that 
the Indemnifying Party's prior approvaJ has been secured, which approval 
shall not be unreasonably withheld. 
2) Inspection Period - Buyer is removing all contingencies with the exception of 
the items listed below. 
a. Loan Assumption: Buyer to be approved by Seller's lender (the 
"Lender") to assume current Note and Deed of Trust (the "Loan"). Lender 
to provide Buyer, for Buyer approval, a document stating the costs 
associated with assuming the Loan. Loan approval and Loan cost 
approval to occur at least 10 days prior to Closing. If Lender does not 
approve Buyer, or Lender costs are unsatisfactory to Buyer, Buyer may 
terminate this Agreement and receive a full refund of Earnest Money. 
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b. Building Inspection: uyer, at Buyer's sole cost, shall contract to obtain 
a site inspection report The report shall be completed and approved by 
Buyer on or before Se tember 21, 2007. Should the report be 
unsatisfactory to Buye for any reason, Buyer may terminate this 
Agreement and reedv a full refund of Earnest Money. 
c. Tenant Estoppel: Sei er to provide Buyer a Tenant Estoppel in like form 
to the one provided to uyer on August 24, 2007 by facsimile with the 
Tenant acknowledging that there win be a rent increase in years four and 
eight as using the CPI ormuia outlined in Section 17 of the Lease. In 
addition, Tenant to att h to the Estoppel a list of all sublease tenants. The 
Tenant Estoppel to be pproved by Buyer on or before September 21, 
2007. This date may extended should Seller require more time to 
obtain the Tenant Esto pel. Buyer approval to occur no later than 10 days 
prior to Closing. 
3) Earnest Money - Within 2 bu iness days of Seller approving this Addendum #2, 
Buyer shall increase Earnest oney to $100,000. Once the above inspection 
items are completed, the Earn t Money shall become non-refundable. 
4) Warranty Deed - Per line ite 27 of Addendum 1, Buyer still has to approve the 
Warranty Deed. This shall oc r no later than 1 0 days pri or to Closing. Shoul d 
Buyer not approve the Warran Deed, Buyer may terminate the Agreement and 
receive a full refund of Earnest Money. 
5) Closing Date - Closing Date t be extended to November 16,2007. 
Buyer: 
SeHer: 
Gordon Arave: ________ -+-__ 
(Gordon Arave) 
I 
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Date: 
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Last Transaction 
Identification 
Sep 6 3:55PM Fax Sent 12085350380 
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Sep 06 2007 3:57PM 
Duration Pages Result 
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WOOD CRAPO LLC 
Richard J. Annstrong, ISBN 5548 
500 Eagle Gate Tower 
60 East South Temple 
Salt Lake City, Utah 84111 
Telephone: (80l) 366-6060 
Facsimile: (801) 366-6061 
Attorneys for Defendants 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 
THOMAS O'SHEA and ANNE DONAHUE 
O'SHEA, Trustees of the Thomas and Anne 
O'Shea Trust uJd/t DATED NOVEMBER 2, 
1998; GRANDVIEW CREDIT, LLC, a 
California limited liability company; CALEB 
FOOT, an individual, KATE LARKIN 
DONAHUE, an individual, JOHN KEVIN 
DONAHUE, an individual, and SAN 
FRANCISCO RESIDENCE CLUB, INC., a 
California corporation, 
Plaintiffs, 
v. 
HIGH MARK DEVELOPMENT, LLC, an 
Idaho limited liability company; GORDON 
ARA VE, individually and as Officer of High 
Mark Development, LLC; BENJAMIN D. 
ARA VE, individually and as Officer of High 
Mark Development, 
Defendants. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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AFFIDA VIT OF SCOTT 
WILLIAMS 
Case No. CV -08-4025 
Judge Tingey 
STATE OF IDAHO ) 
)ss: 
COUNTY OF BINGHAM ) 
SCOTT WILLIAMS, being first duly sworn, deposes and states as follows: 
1. My name is Scott Williams. I am over the age of 18 years old, and have 
personal knowledge of the facts stated herein. 
2. I am a member of High Mark Development, LLC. 
3. I have read page 15 of the plaintiff investors' Statement ofF acts in 
Support of Motion for Partial Summary Judgment. 
4. I was not told by Marc Weinpel, Matt Smith or anyone else the Children's 
Center was unable to pay its rent and CAM charges for October, November, or December 2007, 
or that it was considering bankruptcy. 
5. Mr. Smith also did not tell me the Children's Center was "headed for 
demise" or the Children's Center was leaving the property at 1675 Curlew. 
6. Based on my discussions with Matt Smith and Marc Weinpel, prior to 
closing on the sale ofthe 1675 Curlew Drive property, I believed the Children's Center wanted to 
consolidate its business operations in Pocatello and Idaho Falls into the 1675 Curlew Drive 
property. 
7. The only discussions I ever had with Marc Weinpel before the closing in 
December 2007 consisted of my calling him on the telephone on a couple of occasions to tell him 
I was going to be coming in at a particular time to collect a rent check. 
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DATED this ~ day of December, 2009. 
~--
SUBSCRIBED AND SWORN before me this I r day of December, 2009. 
KIM ANN WOLFLEY 
NOTARY PUBLIC 
STATE OF IDAHO 
NOTARY PUBLIC 
S:IWPDATAIPLEADINGIHIGH MARK.O'SHEA.SECOND AFfiDAVIT OF SCOTT WILLlAMS,wpd 
AFFiDAVIT OF SCOTT WILLIAMS-3 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS O'SHEA and ANNE DONAHUE 
O'SHEA, Trustees of the Thomas and 
Anne O'Shea Trust u/d/t DATED 
NOVEMBER 2, 1998; GRANDVIEW CREDIT, 
LLC, a California limited liability 
company; CALEB FOOTE, an individual, 
KATE LARKIN DONAHUE, an individual, 
JOHN KEVIN DONAHUE, an individual, 
and SAN FRANCISCO RESIDENCE CLUB, 
INC., a California corporation; 
Case No. 
CV-08-4025 
Plaintiffs, 
vs. 
HIGH MARK DEVELOPMENT, LLC, an Idaho 
limited liability companYi GORDON 
ARAVE, individually and as Officer 
of High Mark Development, LLCi 
BENJAMIN D. ARAVE, individually and 
as Officer of High Mark Development, 
LLC, 
Defendants. 
DEPOSITION OF MARC J. WEINPEL 
Thursday, May 21, 2009, 2:00 p.m. 
Idaho Fall s, Idaho 
T&T RJEPORTING 
REpORTED BY: 
Sandra D. Terrill, 
RPR, CSR 
CElR.'nfJIED SHORTHAND REPORTERS 
COpy 
PREPARED FOR: 
POST OFFICE Box 51020 1.151 MR. ARMSTRONG 
j IDAHO FALLS, IDAHO 83405 
208.529.5491 • FAX 208.529.5496· 1.800.529.5491 
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I'm not sure which one. 
Q. Do you consider the information 
contained in the Exhibits *·101 through *·110 to be 
reliable? 
A. As reliable as our QuickBooks program 
is. 
Q. So in terms of the reliability of the 
records, you wouldn't have any records that would 
be more reliable than what you've provided? 
MR. ARMSTRONG: Objection. Foundation. 
Speculation. Assumes facts too. 
THE WITNESS: As I tried to explain early 
on in my testimony, when I came as legal counsel in 
June or July of 2007, these files were scattered --
when I say scattered, there were some in Dale 
Schneider's office. There were some in Matt's 
office. There were some in the bookkeeping, 
probably the majority was in the bookkeeping 
office. And I tried to collect them. So I don't 
have that. 
I believe I've showed this to 
Mr. Coletti also, but I have a file that was marked 
R.B. Smith, and it has copies of invoices from 
Mr. Arave to Matt Smith and The Children's Center, 
and these are like interest payments on some of his 
PAGE 42 
notes that Matt Smith made. So I have not - I 
have not matched those up to what the computer 
shows, but are there any other records? Yeah, 
there's those. 
When I say "those," everything I've 
just handed you that was in that file I left in 
that file. I didn't create the file. It was just 
sitting in bookkeeping or what have you. So I 
collected those files. And there's some check 
stubs in there. There's - so when you ask me is 
there any other records, I'd have to say that these 
are the only other records that I have. 
There's some old files that deal with 
rentto 1619 Curlew that have check stubs in them. 
But I'm assuming that the QuickBooks records were 
the most reliable of all of them. 
Q. BY MR. CROCKETT: And those are the 
ones you've provided? 
A. Correct. 
Q. And those are the ones you've reviewed 
today that we've marked today as Exhibits *·101 
through *·110? 115~ A. That's correct. 
Q. And while you may have invoices, this 
would be the record of whatever payments were made 
1 
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in response to an invoice; is that-
A. To the best of my recollection, that 
is correct. 
Q. We've had previous conversations and 
you made reference to the fact that you would see 
Mr. Williams or Mr. Williams would come to The 
Children's Center at 1675 Curlew on behalf of High i Mark; is that correct? 
A. That is correct. 
Q. You've previously made reference to ii 
discussion you had with Mr. Williams in September i 
of '07 concerning The Children'S Center ongoing 
ability to make its rent payments. Do you recall 
that conversation? i 
A. I believe I do. 
Q. Can you recite or can you just state 
to the best of your recollection when and where 
that conversation took place, who was present, and 
to the best of your recollection what was said 
between you and Mr. Williams? 
A. Unless you can give me something to 
refresh my recollection as to when, alii can tell 
you is sometime in the time frame you've indicated, 
September, October of 2007, it was apparent that--
we were unable to pay the rent as he had - well, 
PAGE 44 -----------~~"""=="il 
I'm looking at it. We're looking at a little note, 
to whom it may concern, September 26th of 2007 from 
Scott. So the answer to your question, I don't 
know the exact date. I just know that Scott 
Williams would come fairly routinely to pick up 
checks. And Ms. Hanson at the time, Tara Hanson, 
would ask me to intervene rather than have to deal 
directly with Mr. Williams. 
During one of those visits when 
Mr. Williams came to 1675 Curlew, he was extremely 
upset. And he -I took him into Mr. Smith's 
office, and we had a conversation in that office 
there. 
Q. Okay. And who was present? 
A. Mr. Smith, myself, and Mr. Williams. 
Q. And what do you recall was said? Can 
you reconstruct the conversation as best as you can 
recall? 
A. We told Mr. Williams that we were 
unable to pay the amount of rent and cam charges 
and the like. It appeared that we would be heading 
for possibly bankruptcy. 
(Exhibits *-010 and *-011 marked.) 
Q. BY MR. CROCKETT: Okay. I'm going to 
show you what's been marked as Exhibits *·010 and 
T&T REPORTING - (208) 529-5491 
H 
1153 
WOOD CRAPO LLC 
Richard J. Armstrong, ISBN 5548 
500 Eagle Gate Tower 
60 East South Temple 
Salt Lake City, Utah 84111 
Telephone: (801) 366-6060 
Facsimile: (801) 366-6061 
Attorneysfor Defendants 
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
STATE OF IDAHO, COUNTY OF BONNEVILLE 
THOMAS O'SHEA and ANNE DONAHUE 
O'SHEA, Trustees of the Thomas and Anne 
O'Shea Trust u/d/t DATED NOVEMBER 2, 
1998; GRANDVIEW CREDIT, LLC, a 
California limited liability company; CALEB 
FOOT, an individual, KATE LARKIN 
DONAHUE, an individual, JOHN KEVIN 
DONAHUE, an individuaL and SAN 
FRANCISCO RESIDENCE CLUB, INC., a 
California corporation, 
Plaintiffs, 
v. 
HIGH MARK DEVELOPMENT, LLC, an 
Idaho limited liability company; GORDON 
ARA VE, individually and as Officer of High 
Mark Development, LLC; BENJAMIN D. 
ARA VE, individually and as Officer of High 
Mark Development 
Defendants. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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AFFIDA VIT OF E. ROBERT MILLER-l 
AFFIDAVIT OF E. ROBERT 
MILLER 
Case No. CV -08-4025 
Judge Tingey 
STATE OF CALIFORNIA ) 
)ss: 
COUNTY OF ) 
E. ROBERT MILLER, being first duly swom, deposes and states as follows: 
1. My name is E. Robert Miller. I reside in Califomia. I am over the age of 
18 years old, and have been retained as an expert witness in the above-referenced case. 
2. I have been asked to provide opinions and conclusions relating to the 
question of whether the plaintiff investors in this case justifiably relied on alleged 
misrepresentations from the defendants and in relation to the December 2007 purchase and sale 
of commercial real property located at 1675 Curlew Drive, Ammon, Idaho (the "Property"). 
3. My credentials and relevant background are set forth in my curriculum 
vitae, a true and correct of which is attached hereto as Exhibit 1. 
4. I am familiar with the allegations in the plaintiff investors' First Amended 
Verified Complaint. Specifically, I am familiar with the plaintiff investors' allegations regarding 
how they claim the defendants misrepresented certain facts in relation to the purchase of the 
Property, including the execution of two promissory notes to collect rent from the tenant for 
certain periods of time, and execution of an estoppel certificate dated October 17, 2007. 
5. In forming my opinions, I have relied on the following information and 
facts: 
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a. Plaintiff investors' First Amended Verified Complaint 
b. Plaintiff investors' statement of facts submitted in suppOli of 
motion for partial sunmmry judgment, including Jeff Needs 
affidavit and the document attached to such affidavit, which was 
filed in support of the plaintiff investors' motion for partial 
summary judgment 
c. Defendants' statement of facts submitted in support of cross 
motion for summary judgment 
d. The deposition of Jeff Needs 
e. The deposition of Thomas O'Shea 
f. The deposition of Paul Fife 
g. The Commercial/Investment Real Estate Purchase and Sale 
Agreement and its addenda 
h. The June 19,2006 Lease Agreement between High Mark 
Development, LLC and the Children's Center, Inc. 
1. The October 17,2007 Lease Estoppel Certificate 
6. Having worked extensively in the commercial real estate industry, I am 
fan1iliar with industry standards relating to estoppel certificates, their purpose, and whether such 
certificates are typically relied on by buyers of commercial real estate for the purpose of 
supplanting, superceding, or replacing independent review and analysis of real estate and tenants 
occupying the real estate. 
7. Based on my experience, I am also familiar with the industry standard for 
conducting due diligence in relation to purchasing commercial real estate. 
8. It is standard in the industry for a purchaser of commercial real property to 
conduct a thorough investigation of its purchase prior to closing on that purchase. 
9. Such thorough investigation includes a visual inspection of the property, 
as well as a building inspection by an appropriate engineer or other professional. 
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10. If the commercial property is occupied by a pre-existing commercial 
tenant an appropriate and thorough investigation also requires the purchaser to meet and talk 
with the tenant to meet and talk with the owner, to evaluate all relevant financial information 
relating to the tenant including but not limited to the tenant's balance sheet an appropriate credit 
report on the tenant, all judgments and bankruptcies pertaining to the tenant, income and expense 
statements, aged receivables repOlis, appraisals, tax returns, profit and loss statements, and other 
relevant financial information. 
11. As stated above, I have reviewed the depositions of Jeff Needs and 
Thomas O'Shea. I have read in those depositions that the only financial infonnation Messrs. 
Needs and O'Shea reviewed in relation to the tenant vvas limited to 2005 and 2006 federal 
income tax returns of the tenant, and the tenant's partial profit and loss statement from January 
2007 to June 2007. 
12. I also understand from my discussions with Defendants' attorney that 
some ofthe plaintiff investors only reviewed two pages from each of the 2005 and 2006 federal 
income tax returns and the partial profit and loss statement, while other plaintiff investors did not 
review any financial information related to the tenant and did not ask to review financial 
information related to the tenant. 
13. I also understand from my review ofthe depositions of Messrs. Needs and 
O'Shea that none of the plaintiff investors met or talked with the tenant prior to closing. despite 
Mr. 0' Shea testifying in his deposition that he felt it was important for him to meet and talk with 
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the tenant prior to closing in order to discuss the tenant's business plan and other aspects of the 
tenant's business. 
14. Based on these facts, it is my opinion that the plaintiff investors failed to 
conduct a thorough investigation of their purchase of the 1675 Curlew property, and therefore 
could not have justifiably relied on any alleged misrepresentations of the seller. 
15. The plaintiff investors in this case did not and could not have justifiably 
relied on any alleged misrepresentations because they did not conduct the due diligence that was 
required of them under paragraph 9 of the real estate purchase contract or as required of the 
plaintiff investors by way of industry standards governing their perforn1ance of due diligence. 
16. It is also my opinion that it is not standard in the industry for California 
purchasers of commercial real estate to rely on an estoppel certificate to the extent claimed by the 
plaintiff investors in this case. 
17. Messrs. Needs and O'Shea both testified in their depositions they felt 
the limited financial infonnation they reviewed in relation to the tenant was adequate due 
diligence on their part in light of representations made in the October 17, 2007 estoppel 
certificate, which was signed by the tenant. 
18. It was unreasonable for the plaintiff investors to rely heavily or primarily 
on any estoppel certificate as an excuse to not meet with the tenant or the owner prior to closing, 
or to conduct the other aspects of their due diligence that were required of them under paragraph 
9 of the real estate purchase contract and industry standard. In my opinion. the plaintiff investors 
were unjustified in relying on the estoppel certificate to the extent they did. 
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19. In the commercial real estate industry, an estoppel certificate generally 
serves the limited purpose of making the buyer a-ware that a tenant occupies the premises, and 
that a lease agreement has been signed. It is not standard in the industry for a buyer of 
commercial real estate to rely on an estoppel certificate for the pUlJ.lose of determining the 
solvency or credit worthiuess of a. tenant, especially when the investment is $3.7 million. 
involves an existing commercial tenant that has only occupied the property for less than 18 
months prior to the purohase, and the term under the existing lease agreement is ten years. 
20. In such a situation, it is imperative on the part of the purchaser to conduct 
a thorough investigation into the tenant to detennine its credit worthiness and its current and long 
term fmancial health. 
21. It is my opinion that none of the plaintiff investors or their representatives 
conducted any such thorough investigation into the tenant. 
DATED this ~ day of Decembe.r, 2009. 
E. Robert Mlller 
SUBSCRIBED AND SWORN before me this ~ day of December, 2009. 
AMY FOX WADE 
COMM. #1836880 z 
Notary Public· California 5 
San Mateo County ..... 
M Comm. Expires Feb. 13, 2013 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
THOMAS O'SHEA and ANNE DONAHUE 
O'SHEA, Trustees of the Thomas and Anne 
O'SheaTrust u/d/t DATED NOVEMBER 2, 
1998; GRANDVIEW CREDIT, LLC, a 
California limited liability company; CALEB 
FOOTE, an individual, KATE LARKIN 
DONAHUE, an individual, HOHN KEVIN 
DONAHUE, an individual, and SAN 
FRANCISCO RESIDENCECLUB, INC., a 
California Corporation, 
Plaintiffs, 
vs. 
HIGH MARK DEVELOPMENT, LLC, AN 
Idaho limited liability company; GORDON 
ARA VE, individually and as Member of High 
Mark Developmen, LLC; JARED ARA VE, 
individually and as Member of High Mark 
Development, LLC; BANJAMIN ARA VE, 
individually and as Member of High Mar 
development, LLC, 
Defendants. 
Case No. CV -08-4025 
MEMORANDUM DECISION AND ORDER 
ON MOTIONS FOR SUMMARY 
JUDGMENT 
THIS MATTER is before the Court on the Parties' cross motions for summary 
judgment and Defendants' motion to strike Richard Armstrong's affidavit. The Court 
heard oral argument on December 22, 2009 and took the matter under advisement. 
Plaintiffs have since withdrawn their motion to strike Armstrong's affidavit. 
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STATEMENT OF FACTS AND PROCEEDINGS 
Defendant High Mark Development, LLC (High Mark) owned a commercial real 
estate building located at 1675 Curlew Drive, Ammon, Idaho (the Property). On June 20, 
2006, High Mark entered into an agreement to lease the Propeliy to The Children's 
Center, Inc. (the Center) for ten years. The Center agreed to pay $24,987.50 per month 
for rent and $4,000.00 per month for common area maintenance (CAM). The lease 
agreement provided the Center with an option to purchase the Property after three years. 
The Center failed to pay rent for August 2006 through January 2007. Plaintiffs 
allege that the Center's failure to pay rent during this time was due to financial problems 
and that Defendant Gordon Arave was well aware of the Center's troubles. On April 18, 
2007, Defendants Gordon and Jared Arave executed a promissory note lending the Center 
$199,900.00. According to the terms of the promissory note, the $199,900.00 
represented $149,925.00 in "rent deferral" and $49,975.00 in "additional cash." The rent 
deferral equaled six months worth of rent; the same number of months the Center had 
failed to pay. The Center never repaid the April 18,2007 promissory note. 
In June 2007, High Mark listed the Property for sale. High Mark's real estate 
agent, Paul Fife, posted information about the Property on a website known as 
"LoopNet." The LoopNet advertisement stated that the "Scheduled Gross Income" and 
"Net Operating Income" were $299,850.00 (the equivalent of twelve months rent) "vith a 
"Cap Rate" of eight percent. 
Plaintiff Tom O'Shea learned about the Property from Jeff Needs, a real estate 
agent in Boise, Idaho. On August 14,2007, Plaintiff O'Shea Family Trust (the Trust) 
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agreed to purchase the Property from High Mark. The Purchase and Sale Agreement 
called for High Mark to provide the Trust with certain documents concerning the Center. 
including the Center's 2005 and 2006 tax returns and a cun-ent balance sheet. The Trust 
received the tax returns, but alleges that the balance sheet was never sent. In addition to 
receiving the tax documents, the Trust received via fax a financial document stating that 
High Mark had received $324,836.00 in rent from June 2006 through July 2007. 
Although the fax appears on its face to have been sent from High Mark, the individual 
defendants claim they didn't send it. 
The Purchase and Sale Agreement also required High Mark to deliver to the 
Trust, as a condition to closing, a Lease Estoppel Certificate (the Certificate) signed by 
the Center. In order to induce the Center to sign the Certificate and further release an 
option to purchase, High Mark and Defendants Gordon and Jared Arave agreed to release 
the Center from the April 18, 2007 promissory note and amend another note. Defendants 
allegedly did not disclose to Plaintiffs the consideration given to persuade the Center to 
sign the Celiificate. In fact, Plaintiffs contend that they had no knowledge of the rent 
defen-ed promissory notes until June 2008. 
The signed Certificate certified, inter alia, that: (l) other than the lease and the 
agreement to release the purchase option, no other agreements existed between the Center 
and High Mark affecting the Property; (2) all monthly rent had been paid through the end 
of September 2007; and (3) the Center was not in default under the lease. After the 
Center signed the Estoppel on October 18, 2007, High Mark delivered the Certificate to 
Fife who, in turn, sent it to Plaintiffs. The sale closed in December 2007. 
MEMORANDUM DECISION AND ORDER - 3 
1162 
The Center failed to pay rent to High Mark for October, November and December 
2007. In lieu of paying October and November rent to High Mark, the Center signed a 
promissory note for two months worth of rent, which was never paid. Like the April 18. 
2007 promissory note, the Trust allegedly did not find out about this promissory note 
until after litigation began. 
In January 2008, the Center's attorney, Marc Weinpel, informed Needs that the 
Center could not pay rent and that it intended to vacate the Property. On March 1, 2008, 
the Center vacated the Property and soon thereafter went out of business. The Center 
never paid any rent to the Trust. 
On October 3, 2008, Plaintiffs' counsel wrote a letter to Defendants offering to 
tender the Property back to Defendants in an attempt to rescind the purchase of the 
Property and return the Parties to their pre-contract positions. Defendants refused to 
rescind the purchase of the Property. 
Plaintiffs initiated the present action alleging breach of contract, breach of implied 
covenant of good faith and fair dealing, fraudulent misrepresentation and fraudulent 
nondisclosure. In prior rulings, the Court dismissed Plaintiffs' breach of contract (Count 
l) and breach of the covenant of good faith and fair dealing (Count 2) claims as against 
the individual defendants. The Court also dismissed Plaintiffs' claims for negligent 
concealment and negligent misrepresentation (Counts 3 and 4). The remaining claims 
consist of breach of contract and breach of the covenant of good faith and fair dealing as 
against High Mark (Counts 1 and 2), and actual fraud and constructive fraud (Counts 3 
and 4) as against all Defendants. 
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In the present motions, Plaintiffs claim that as a matter of law, High Mark 
breached the purchase contract. Plaintiffs also claim that Defendants made the following 
fraudulent misrepresentations: (1) the LoopNet ad stating that "Schedule Gross Income"' 
and "Net Operating Income" were $299,850.00; (2) two faxes allegedly sent from High 
Mark showing $324,836.00 in rent collected from June 2006 through July 2007; (3) the 
Estoppel Celiificate, which stated that the Center was current on rent, not in default under 
the lease and that it did not have any undisclosed agreements with High Mark concerning 
the Property; and (4) an alleged statement by Gordon Arave to Fife (relayed to Needs) 
that the Center "had always paid rent on time and he hadn't had any real problems."' 
Defendants contend that Plaintiffs have failed to establish the necessary elements 
for fraud. Further, Defendants argue that Plaintiffs failed to adequately complete due 
diligence before purchasing the Property. In the alternative, Defendants seek summary 
judgment dismissing the individual defendants from the lawsuit on the basis that the 
allegedly fraudulent statements cannot be attributed to them. 
STANDARD 
Summary judgment is only appropriate if "the pleadings, depositions, and 
admissions on file, if any, show that there is no genuine issue as to any material fact and 
that the moving party is entitled to judgment as a matter of law." Idaho Rule of Civil 
Procedure 56( c). When considering a motion for summary judgment, any disputed facts 
are construed in favor of the nonmoving pmiy, and all reasonable inferences that can be 
drawn from the record are drawn in favor ofthe nonmoving party. Finholt v. Cresto, 143 
Idaho 894, 896, 155 P.3d 695,697 (2007). If reasonable minds might come to different 
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conclusions, summary judgment is inappropriate. }vfcPheters v. Maile, 138 Idaho 391, 
394,64 P.3d 317, 320 (2003). 
The party moving for summary judgment bears the burden of proving that no 
genuine issue of material fact exists. Cramer v. Slater, 146 Idaho 868, 873, 204 P.3d 
508, 513 (2009). Once the moving party establishes the absence of a genuine issue of 
material fact, the burden then shifts to the nonmoving party. Kiebert v. Goss, 144 Idaho 
225,228, 159 P.3d 862, 865 (2007). In order to survive a motion for summary judgment 
the nonmoving party must show that there is a triable issue. G & M Farms v. Funk 
Irrigation Co., 119 Idaho 514, 524, 808 P.2d 851, 861 (1991). "[AJ complete failure of 
proof concerning an essential element ofthe nonmoving party's case necessarily renders 
all other facts immaterial." McGilvray v. Farmers Nev.) World Lile Ins. Co., 136 Idaho 
39,42,28 P.3d 380, 383 (2001), quoting Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 
S.Ct. 2548, 2552 (1986). The non-moving party's case must be anchored in something 
more than speculation; a mere scintilla of evidence is not enough to create a genuine 
issue. Corbridge v. Clark Equip. Co., 112 Idaho 85, 87, 730 P.2d 960, 963 (1994). 
Even though both parties file motions for summary judgment, genuine issues of 
material fact may still exist. Moss v. Mid-Am. Fire & Marine Ins. Co .. 103 Idaho 298, 
302,647 P.2d 754, 758 (1982). In addition, the filing of cross-motions for summary 
judgment does not transform "the court, sitting to hear a summary jUdgment motion, into 
the trier of fact." Id. The applicable standard of review remains the same when a court 
considers cross motions for summary judgment. Lawrence v. Hutchinson, 146 Idaho 892, 
897,204 P.3d 532 (CL App. 2009). Each party's motion must be evaluated on its own 
merits. Id. 
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ANALYSIS 
A. Plaintiffs' Motion for Partial Summary Judgment 
Plaintiffs argue that they are entitled to summary judgment as a matter of law on 
their claims of breach of contract, violation of the covenant of good faith and fair dealing. 
fraud, and fraud by nondisclosure. 
1. Breach of Contract. 
There is no dispute that as a condition of closing the sale of the property, the 
tenant was to sign a Lease Estoppel Certificate. Addendum 1 to the Purchase Agreement 
stated the following: 
Seller shall deliver to Buyer and (sic) estoppel for the Tenant 10 days prior 
to closing. Should the information provided on the estoppel differ from the 
information provided by Seller, Buyer shall have the option to terminate 
the Agreement and receive full refund of Earnest Money .... 
The initial issue is whether the obligation to provide the Certificate was a 
contractual obligation of the seller, High Mark. The Court finds that it was. 
The tenant was not under any obligation to Plaintiffs to provide the Certificate. 
Instead, it was High Mark's obligation to provide the Certificate as a condition precedent 
to proceeding with the closing. As such, providing the Certificate to Plaintiffs was pari of 
High Mark's obligations under the Agreement. 
Some of the more important representations contained in the Certificate are that 
the Lease had not been" ... modified, supplemented, altered or amended in any respect . 
. . ", that the Tenant "is not aware of the existence of any condition which ... would 
constitute a default under the Lease .. .", that "[a]llminimum monthly rent has been paid 
to the end of the current calendar month, which is September 2007 ... ", and that" ... the 
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[tenant] is not in default under the Lease and is current in the payment of any taxes, 
utilities, or other charges required to be paid by the undersigned." 
As the evidence reflects, the foregoing representations were false, at least in part. 
The tenant and High Mark had previously modified and/or altered the Lease as to make 
aITangements for unpaid rent and collect the "deferred" rental payments at a later date 
pursuant to promissory notes. Furthermore, the evidence establishes that not "all 
minimum monthly rent has been paid". Rent owed to High Mark in fact remained 
unpaid. 
However, the record does not necessarily establish a "default" on the part of the 
tenant. As set out in the Agreement, "default" is defined as an occurrence where the 
"Lessee fails to timely pay any installment of the Monthly Rent or Lessee's share of any 
other sum due under this Lease, and such failure is not cured withinjzve (5) days after 
written notice is given to Lessee" (emphasis added). While the record is clear that the 
tenant failed to make rental payments timely, the record does not establish written notice 
to the tenant and a failure to cure within five days thereafter. Pursuant to the Lease 
Agreement, such action was also necessary before the tenant would be in "default". 
Accordingly, whether the tenant was in default at the time of the Estoppel Certificate 
remains an issue of fact. 
StilL representations in the Certificate to the effect that there had been no 
modifications to the Lease and that all rent had been paid were inaccurate. To the extent 
a contract requires one party to provide information to the other party in anticipation of 
completing the agreement, it is at least implicit in the agreement that the information will 
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be accurate and reliable. This obligation may also be characterized as the implied 
covenant of good faith and fair dealing. 
The covenant requires "that the parties perform in good faith the 
obligations imposed by their agreement," and a violation of the covenant 
occurs only when "either party ... violates, nullifies or significantly 
impairs any benefit of the ... contract .... " 
Idaho First Nat!. Bank v. Bliss Valley Foods, 121 Idaho 266, 288, 824 P.2d 841, 863 
(1991); See also Bushi v. Sage Health Care, PLLC, 146 Idaho 764, 203 P.3d 694 (2009). 
This Court finds that the above identified statements contained in the Estoppel 
Certificate where false. The presentation of the false and misleading statements 
constituted a breach of the implied covenant of good faith and fair dealing, and therefore 
was a breach of the agreement. This conclusion is not affected by the fact that Plaintiffs 
may have played a significant role in drafting the Certificate. If as High Mark alleges 
Plaintiffs were making unreasonable or improper demands as to the language to be 
included in the Certificate, High Mark did not have to accede to those demands. To the 
extent such action would have thwarted the sale, then so be it. It was however not a 
viable option for High Mark to meet its contractual obligation to provide a Certificate by 
providing a Celiificate with false information. 
While the COUli finds a breach of contract with regard to the Estoppel Certificate, 
such does not necessarily establish a right of the Plaintiff to recover. High Mark has 
argued and produced evidence that notwithstanding the Certificate, Plaintiffs' agent (or 
alleged agent) leffNeeds was advised prior to closing of the existence of promissory 
notes and that the tenant's obligations on the promissory note were forgiven in exchange 
for the tenant signing the Celiificate. Paul Fife testified that he also forwarded the 
tenant's balance sheets to Needs, which sheets identified promissory notes, etc. Evidence 
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also indicates that prior to closing Plaintiffs were in possession of the tenant's tax returns 
and profit and loss statements, which allegedly identified the tenant's financial condition. 
As such, an inference arises that statements made in the Certificate, while 
inaccurate, were not a proximate cause of damages because accurate information was 
disclosed elsewhere. The right to recover alleged damages for breach of contract is 
contingent upon proof that damages were caused by the breach: 
As noted above, the State's failure to prevent an obstruction represented a 
breach of a contractual obligation imposed by the license for the fish 
screen. In order to recover damages for a breach of contract, the aggrieved 
party must show that his loss actually resulted from the breach. E.g., 
Graham v. Asbury, 112 Ariz. 184,540 P.2d 656 (Ariz. 1975). 
Challis 1rr. Co. v. State, 107 Idaho 338,343,689 P.2d 230, 235 (App.,1984). 
While the Court finds that providing the inaccurate Estoppel Certificate was a 
breach of the Agreement as a matter of law, ultimately, issues of fact exist as to whether 
information other than the Estoppel Certificate was provided to Plaintiffs, and whether 
the inaccurate information in the Certificate proximately caused Plaintiffs' alleged 
damages. 1 
2. Fraud 
Plaintiffs allege that certain representations made by High Mark and its agents 
constitute fraud as a matter of law. The elements of fraud are as follows: 
To successfully bring an action for fraud, a plaintiff must establish the 
existence of the following elements: (1) a statement or a representation of 
fact; (2) its falsity; (3) its materiality; (4) the speaker's knowledge of its 
falsity; (5) the speaker's intent that there be reliance; (6) the hearer's 
ignorance of the falsity of the statement; (7) reliance by the hearer; (8) 
justifiable reliance; and (9) resultant injury. Trees v. Kersey, 138 Idaho 3, 
10,56 P.3d 765,772 (2002). 
I As discussed below, the issue is what information was actually received by the Plaintiffs, not what 
information the Plaintiffs could have discovered through their own investigation. 
MEMORANDUM DECISION AND ORDER - 10 
1169 
Mannos v. Jvfoss, 143 Idaho 927, 155 P.3d 1166, 1170 (2007). 
Generally, the question of whether the evidence has established the elements of 
fraud is reserved for a jury. King v. Lang, 136 Idaho 905, 42 P.3d 698 (2002): Perkins v. 
Thorpe, 106 Idaho 138, 142,676 P.2d 52, 56 (App.1984). 
a. The LoopNet ad. 
Plaintiffs allege fraud based upon representations made in an ad for the sale of the 
property, which has been referred to as the LoopNet ad. Generally, sales talk or puffing 
can not be the basis of a claim for fraud: 
Although the general rule with regards to "trade talk," "dealer's talk," 
"puffing," and "seller's talk," is that such statements do not amount to 
actionable misrepresentation, this rule is not applicable where the parties 
to the transaction do not stand on equal footing or have equal means of 
knowing the truth. Weitzel v. Jukich, 73 Idaho 301,251 P.2d 542 (1952). 
G & l'v! Farms v. Funk Irr. Co. , 119 Idaho 514, 522, 808 P.2d 851, 859 (1991). 
The purpose of such an ad is to catch the attention of potential purchasers and 
invite further inquiry. The evidence does not suggest, and it would not be reasonable to 
conclude, that Plaintiffs' decision to purchase the property was based on the ad. 
Accordingly, the Court finds that the LoopNet ad does not support a claim of fraud. 
b. Statements by Paul Fife. 
Plaintiffs argue that fraud is established by statements made by Gordon Arave to 
High Mark's agent Paul Fife to the effect that the Children's Center was a good tenant 
and had not missed any rent payments. Arave however did not communicate that alleged 
statement directly to any representative of Plaintiffs. Instead, Plaintiffs assert that fraud 
occurred when Fife repeated the statement to leffNeeds. However, Needs acknowledged 
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that Fife had qualified the statement that "as far as he knew", the tenant had made all 
rental payments. 
The statement, as qualified, does not constitute a representation of fact but rather 
an Opl11l0n. 
As a general rule, fraud cannot be predicated upon what, as a matter of 
law, amounts to, or in factual cases is found by the trier of fact to be, the 
mere expression of an opinion not intended to be relied upon as a 
statement of fact. Barron v. Koenig, 80 Idaho 28, 324 P.2d 388 (1958); 
Fox, 66 Idaho at 380, 159 P.2d at 227-28; Mitchell v. Barendregr, 120 
Idaho 837, 820 P.2d 707 (Ct.App.1991); Bodine v. Bodine, 114 Idaho 163, 
754 P.2d 1200 (Ct.App.1988); 37 AM.JUR.2D Fraud and Deceit § 45 
(1968). 
Jordan v. Hunter, 124 Idaho 899,907,865 P.2d 990,998 (App.,1993). 
The Court finds that the foregoing statement by Fife does not suppOli a claim of 
fraud. 
c. Rent and Cam Charge 
Plaintiffs also argue fraud on the basis of documents provided to Plaintiffs 
indicating rent received and CAM charges. The documents represented that High Mark 
had received rent from the tenant from June 2006 through July 2007 in the amount of 
$324,836, when in fact that amount of rent had not been received. 
While the inaccurate documents were clearly submitted on behalf of High Mark, 
the question of fraud again turns on the issue of whether Plaintiffs knew from other 
information provided by High Mark that the documents were inaccurate. The elements of 
fraud include the hearer's ignorance of the falsity of the statement and justifiable reliance. 
Based on the evidence, an inference exists that other information provided to Plaintiffs 
would militate against Plaintiffs believing the representation or relying on it. As such, 
issues of fact preclude a summary finding of fraud as to these documents. 
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d. Estoppel Celiificate. 
While the Court has found that inaccurate information contained in the Certificate 
constituted a breach of the agreement, it does not necessarily follow that the Certificate is 
a basis for a claim of fraud. As with the representation regarding rental payments and 
CAM charges, there is an issue of fact as to whether other information provided to 
Plaintiffs would preclude a finding of all of the elements of fraud, including the hearer's 
ignorance of the falsity of the statement, reliance by the hearer, justifiable reliance, and 
resultant injury. 
Accordingly, there are genuine issues of material fact precluding summary 
judgment on this issue. 
3. Constructive Fraud 
Idaho Courts have recognized a claim of constructive fraud, or fraud by 
nondisclosure. The duty to disclose appears to have its genesis in the Restatement of 
Torts, Second, §551, which was relied upon in earlier decisions establishing the cause of 
action. Bethlahmy v. Bechtel, 91 Idaho 55,415 P.2d 698 (1966); Tusch Enterprises v. 
Coffin, 113 Idaho 37, 740 P.2d 1022 (1987). That Section provides in pmi as follows: 
One party to a business transaction is under a duty to exercise reasonable 
care to disclose to the other before the transaction is consummated ... 
facts basic to the transaction .... 
More recently, in Sowards v. Rathbun, 134 Idaho 702, 707, 8 P.3d 1245, 1250 
(2000), the Court identified the circumstances where a duty to disclose will arise: 
A party may be under a duty to disclose: (l) ifthere is a fiduciary or other 
similar relation oftrust and confidence between the two parties; (2) in 
order to prevent a partial statement of the facts from being misleading; or 
(3) if a fact known by one party and not the other is so vital that if the 
mistake were mutual the contract would be voidable, and the party 
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knowing the fact also knows that the other does not know it. [emphasis 
added] 
Summary judgment under this theory is also precluded by genuine issues of fact. 
Defendant has produced evidence that information regarding promissory notes and the 
tenant's financial condition was provided to Plaintiffs prior to the closing. It is for a jury 
to determine whether the alleged undisclosed information as to the tenant's financial 
condition was so vital, material, and unknown by Plaintiffs that it should have been 
timely disclosed by High Marle 
B. DEFENDANTS' MOTION FOR SUMMARY JUDGMENT 
1. All Defendants 
Defendants argue that they are entitled to summary judgment on the grounds that 
if Plaintiffs misunderstood the financial condition of the tenant, it was due to Plaintiffs' 
own lack of due diligence. Defendants argue that by taking certain steps to investigate 
the financial standing of the tenant, Plaintiffs could have readily been apprised of the 
tenant's past and present financial status. 
This position has found little support by the courts. Indeed, courts have rejected 
the argument that a party had no right to rely on a misrepresentation since other evidence 
identifying the falsity of the representation was available to the hearer. 
In their counterclaim, the Weicks alleged that the Watsons committed 
fraud by providing financial data that "misrepresented the value of the 
corporation by misrepresenting the actual corporate expenses" and that 
"misstated the true financial condition ofthe company." Relying upon Faw 
v. Greenwood. 101 Idaho 387, 613 P.2d 1338 (1980), the district court 
dismissed the fraud claim on the ground that "Defendants' due diligence 
foreclosed any reasonable or actual reliance on any allegedly incorrect or 
fraudulent statements of the Plaintiffs." The district court erred in its 
application of Faw v. Greenwood because it failed to consider whether the 
books and records actually examined by the Weicks contained information 
that disclosed the inaccuracy of the alleged representations. 
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Watson v. Weick, 141 Idaho 500, 506,112 P.3d 788,794 (2005) (emphasis added). 
In Sorenson v. Adams, 98 Idaho 708, 571 P .2d 769 (1977), the Supreme 
Court held that where the seller of a farm showed the buyer an ASCS 
document overstating the number of cultivated acres, a false representation 
had occurred. The Court reversed a district judge's involuntary dismissal 
of the buyer's suit for damages based upon a shortage of actual acres. In 
response to a contention that the seller's conduct had been innocent, the 
Court cited Lanning and added the following comments: 
* * * * * 
Finally, we observe that respondents ... challenge appellants' right to rely 
on the [ASCS] figures in light of their opportunity to check the figures 
themselves at the tax assessor's office, or by a survey ofthe land. The trial 
court did not address this particular element of fraud in its bench remarks. 
Such argument, however, has never found favor with this COUli: 
"False statements found ... to have been made and relied on cannot be 
avoided by the appellants by the contention that the respondents could 
have, by independent investigation, ascertained the truth. 
"The appellants having stated what was untrue cannot now complain 
because the respondents believed what they were told. Lack of caution on 
the part of respondents because they so believed, and the contention that 
respondents could have made an independent investigation and determined 
the true facts, is no defense to the action." Weitzel v. Jukich, 73 Idaho 301, 
305,251 P.2d 542, 544 (1953). 
* * * * * 
If a seller engages in fraud, he will be liable unless the buyer actually 
examines sources of information used by the seller and draws his own 
independent conclusions. Conversely, if the buyer merely has an 
opportunity to examine such sources, but does not do so because he 
reasonably relies upon what the seller tells him, then he is entitled to relief 
from the seller's misrepresentation, whether made fraudulently or not. 
Snow's Auto Supply, Inc., 108 Idaho 73, 77, 78, 696 P.2d 924 (App. 1985). 
Accordingly, a party's failure to exercise "due diligence" does not preclude a 
fraud claim. This is true whether alleging actual fraud or constructive fraud. 
In Watts v. Krebs, 131 Idaho 616, 962 P.2d 387 (1998), the parties were owners of 
certain real propeliy as tenants in common. In the course of partitioning the property, the 
plaintiff agreed to accept a certain portion of the property unaware that the defendant had 
MEMORANDUM DECISION AND ORDER - 15 
1174 
logged the property. A finding of fraud by nondisclosure at the time of trial was affirmed 
on appeal: 
Krebs relies on Brooks v. Jensen, 75 Idaho 201, 270 P.2d 425 (1954), for 
the proposition that the nondisclosure must be of a fact or circumstance 
not apparent by the obvious condition of the property, arguing that he had 
no duty to disclose the fact of harvesting because Watts could have 
learned that fact had she surveyed the property. However, Brooks v. 
Jensen does not specifically hold that fraud by nondisclosure must involve 
nondisclosure of a fact or circumstance not apparent by the obvious 
condition of the property. On the other hand, in Sorenson v. Adams, 98 
Idaho 708, 571 P.2d 769 (1977), overruled on other grounds by Owen v. 
Boydstun, 102 Idaho 31, 624 P.2d 413 (1981), this Court expressly 
concluded that the purchasers' failure to investigate a misstatement of 
tillable acreage made in a document given to them by the vendor did not 
negate their right to rely on the misstatement. Id. at 715.571 P.2d at 776. 
The figures in the document had been prepared by the United States 
Department of Agriculture, but the purchasers brought an action for 
misrepresentation against the vendor. In noting that" silence, in 
circumstances where a prospective purchaser might be led to harmful 
conclusions, is a form of 'representation,' " the Court concluded that the 
vendor's failure to say anything when he gave the purchasers the document 
containing the misstatement of tillable acreage amounted to a 
misrepresentation. Id. The fact that the purchasers could have checked the 
accuracy of the figures by visiting the tax assessor's office did not negate 
the purchasers' right to rely on the figures. Id. 
Assuming that Watts could have discovered the fact of harvesting 
by conducting a survey of the property, her failure to investigate does not 
negate her right to rely on Krebs' duty to disclose all material facts which 
would affect her decision to partition. 
131 Idaho at 621. 
Accordingly, claims of fraud do not entail a duty to conduct an independent 
investigation or other type of "due diligence". 
Defendants, however, raise the additional issue that Plaintiffs contractually agreed 
to rely upon their own investigation. Defendants refer to Paragraph 9(B) of the 
Agreement, which provides as follows: 
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If BUYER does not within the strict time period specified give to 
SELLER written notice of disapproved items, BUYER shall conclusively 
be deemed to have; (a) completed all inspections, investigations, review of 
applicable documents and disclosures; (b) elected to proceed with the 
transaction; and ( c) assumed liability, responsibility and expenses for 
repairs or corrections other than for items which SELLER has otherwise 
agreed in writing to repair or correct. 
It is the Court's opinion that Defendants read the foregoing provision too broadly. 
When considering and applying the provisions in a contract, the court is also to consider 
the contract as a whole. Bybee v. Isaac, 145 Idaho 251, 178 P .3d 616 (2008); Dille v. 
Doerr Distributing Co. 125 Idaho 123, 126,867 P.2d 997,1000 (App.,1993). 
When considering the Agreement as a whole, and particularly those provisions in 
close proximity to the foregoing provision, the language does not support summary 
judgment. Specifically, subsection "a" refers to an inspection and investigation of the 
subject property, and review of documents identified in the preceding paragraph, i.e., 
income and expense statements, etc. Accordingly, absent a timely notice of disapproval, 
Plaintiffs are deemed to have inspected the property and reviewed the identified 
documents. There is, however, no obligation on the part of the Plaintiffs to conduct a 
separate investigation or any additional due diligence. 
Subsection "b" also indicates that absent a timely objection, the Buyer is 
considered to have elected to proceed to closing. However, again, this does not impose 
some obligation on the part of the Plaintiffs to conduct a separate investigation. 
Subsection "c" refers only to an investigation of the property, and items in need of 
repair or correction. Under this subsection, unless there is a demand the Buyer assumes 
liability for any such property repairs. Again, the section does not impose a duty on 
Plaintiffs to ascertain the financial condition of the existing tenant. 
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Additionally, courts have refused to enforce contract clauses which attempt to 
insulate a party from responsibility for that pariy's misrepresentations. 
Appellants attempt invocation of a clause contained in the contract of sale 
and purchase to the effect that purchaser has inspected the property and 
has not been influenced by any representation by the seller, other than as 
contained in the contract. Such a clause is against public policy and not 
effective, for it would allow a guilty party to profit by his own wrong. 
Advance-Rumely-Thresher Co. v. Jacobs, 51 Idaho 160,4 P.2d 657; J 1. 
Case Co. v. Bird, 51 Idaho 725, 11 P.2d 966; Utilities Engineering 
Institute v. Criddle, 65 Idaho 201, 141 P.2d 98l. 
Summers v. Martin, 77 Idaho 469, 474, 295 P.2d 265,267 - 268 (1956). 
Paragraph 9(B) of the purchase agreement is not enforceable for the purpose of 
defeating a claim of fraud. The same is true for a contract's merger clause. A merger 
clause in a contract does not apply to claims of fraud. Posey v. Ford Motor Credit Co. 
141 Idaho 477, 480, III P.3d 162, 165 (App.,2005). 
Accordingly, this Court finds that the Purchase Agreement does not impose some 
obligation on the part of the Plaintiffs to conduct an independent investigation as to the 
tenant. The provisions in the Agreement are not a basis for awarding summary judgment 
dismissing the Plaintiffs' claims. 
2. Individual Defendants 
Defendants also seek summary judgment as to the individual defendants. As 
previously set out, this Court previously dismissed the breach of contract claims (Counts 
1 and 2) as against the individual defendants. 2 The individual Defendants also seek to 
dismiss the fraud claims (Counts 3 and 4) on the grounds that the evidence does not 
support a claim of personal participation in the alleged fraudulent conduct. 
2 Such claims are dismissed whether raised in the original complaint or amended complaint. 
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It is clear that an individual can be personally liable for fraud committed in a 
representative capacity. The following jury instruction was approved in VFP VC v. 
Dakota Co., 141 Idaho 326, 109 P.3d 714, 722 (2005): 
It is an established principle of corporations [sic] law that corporate 
directors are not liable merely by virtue of their office for fraud or other 
tortuous wrongdoing committed by the corporation or its officers. Instead, 
to be held liable a corporate director must specifically direct, actively 
participate in, or knowingly acquiesce in the fraud or other wrongdoing of 
the corporation or its officers. For Mr. Durkin to be held personally liable 
for any torts committed by Dakota Co. or LJD Holdings or B & D Foods, 
the evidence must establish that he specifically directed, actively 
participated in, or knowingly acquiesced in the fraudulent activities as 
president of Dakota Co. or LJD Holdings Inc. or B & D Foods. 
In this case, there is evidence which creates at least an inference that Gordon 
Arave was aware of the contents of the Estoppel Certificate and was actively involved in 
having the Certificate signed by the tenant and then presented to Plaintiffs. The Court 
also takes not of the evidence that Gordon Arave was the individual primarily directing 
the affairs of High Marle As such, issues of fact preclude summary judgment dismissing 
the fraud claim against Gordon Arave. 
As to Jared Arave and Benjamin Arave, the Court finds that the evidence does not 
create an inference of personal participation on their pari of any actual fraud. Plaintiffs' 
claim of actual fraud will be dismissed as against these individual defendants. However, 
a dismissal of the fraud claim against these two individuals is interlocutory. If at the time 
of trial evidence indicates personal involvement in alleged fraud, the Court will 
reconsider this ruling. 
As to the claim of fraud by nondisclosure, the evidence is sufficient to raise an 
inference that each individual defendant, as a representative of High Mark, breached a 
duty to disclose the tenant's financial condition to the Plaintiffs. 
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C. ATTORNEY FEES 
In their briefs, the Parties have argued for and against an award of attorney fees. 
Based on the Court's decision. a discussion of an award of attorney fees is premature. 
CONCLUSION AND ORDER 
Plaintiffs' motion for summary judgment is granted in part and denied in part. 
The Court finds as matter of law that the inaccurate information provided in the Estoppel 
Certificate was a breach of contract. The remainder of Plaintiffs' motion is denied. 
Defendants' motion for summary judgment is granted in part and denied in part. 
Summary judgment is granted to individual defendants Jared Arave and Benjamin Arave 
on the claim of actual fraud. The remainder of Defendants' motion for summary 
judgment is denied. 
IT IS SO ORDERED. 
DATED this fl day of January, 2010. 
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I hereby certify that on this day of January, 2010, I did send a true and correct copy 
of the foregoing document upo'n the parties listed below by mailing. with the correct 
postage thereon; by causing the same to be placed in the respective courthouse mailbox; 
or by causing the same to be hand-delivered. 
Gregory L. Crockett 
Sean 1. Coletti 
428 Park Avenue 
P.O. Box 51219 
Idaho Falls, ID 83405-1219 
Richard J. Armstrong 
WOOD CRAPO, LLC 
500 Eagle Gate Tower 
60 East South Temple 
Salt Lake City, UT 84111 
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RONALD LONGMORE 
Clerk of the District Court 
Bonneville County, Idaho 
BY~ 
Deputy Clerk 
